
December 1, 2020 
 
 
The Honorable Mitch McConnell  
Majority Leader  
U.S. Senate  
Washington, D.C. 20510  
  
The Honorable Charles Schumer  
Minority Leader  
U.S. Senate  
Washington, D.C. 20510 
 
Dear Majority Leader McConnell and Minority Leader Schumer: 
 
As organizations that advocate on behalf of residents of long-term care facilities, we urge Members of 
Congress to enact provisions to protect residents and workers and arrest the coronavirus pandemic in 
these facilities. Eight months into the pandemic, the impact on nursing home residents and residents of 
other long-term care facilities not only continues unabated but is worsening.  The toll is devastating:   

• At least 91,000 long-term care facility residents have died from the coronavirus as of November 6, 
2020 - 40 percent of all known COVID-19 victims nationally.1  

• According to an AP analysis of federal data from 20 states, new weekly cases among residents 
rose nearly four-fold from the end of May to late October, from 1,083 to 4,274.2 

• Residents are experiencing serious physical, mental, and cognitive decline from social isolation, 
particularly separation from loved ones. 

• Reports from family members and long-term care ombudsman of substandard care, neglect, and 
abuse are increasing as oversight and monitoring continue to be almost nonexistent.  
 

We urge you to take action to help control the spread of coronavirus in nursing homes and other long-
term care facilities; alleviate the isolation, sickness and death of residents; and safeguard workers who 
risk their lives to care for them by including the following measures in any COVID relief package that the 
Senate considers:  

 

THE FEDERAL GOVERNMENT MUST ENSURE ADEQUATE ACCESS TO PERSONAL PROTECTIVE 
EQUIPMENT (PPE) AND TESTING. 

Eight months into the pandemic, there are still problems accessing both PPE and testing. Nursing homes 
still report that they do not have enough PPE, which is needed not only for staff, but also for families 
and other visitors, long-term care ombudsmen, and surveyors. The Administration’s decision to have the 

 
1State Data and Policy Actions to Address Coronavirus, November 12, 2020.  https://www.kff.org/health-costs/issue-

brief/state-data-and-policy-actions-to-address-coronavirus/#long-term-care-cases-deaths   

2 Nursing home COVID-19 cases rise four-fold in surge states. Associated Press.  November 8, 2020. 

https://www.aol.com/article/news/2020/11/08/nursing-home-covid-19-cases-rise-four-fold-in-surge-states/24681470/ 

 

https://www.kff.org/health-costs/issue-brief/state-data-and-policy-actions-to-address-coronavirus/#long-term-care-cases-deaths
https://www.kff.org/health-costs/issue-brief/state-data-and-policy-actions-to-address-coronavirus/#long-term-care-cases-deaths
https://www.aol.com/article/news/2020/11/08/nursing-home-covid-19-cases-rise-four-fold-in-surge-states/24681470/


Federal Emergency Management Agency (FEMA) send a two-week supply of PPE to all nursing homes 
failed to adequately address the problem and did not provide a comprehensive solution for ensuring 
adequate access to supplies.  

There are also continued concerns about testing. While Medicare covers the cost of testing for 
residents, no source of funding pays for staff testing. As a result, the cost often falls inappropriately on 
low-paid employees themselves. In addition, the rapid response antigen testing devices provided by 
CMS to many nursing homes have high false negative rates, while approximately 1 in 3 facilities that 
send their tests to labs have an average turnaround time of 3 days or more.3 Concerns over the accuracy 
of the tests, test kit shortages, and cost of obtaining additional supplies have resulted in the CMS-
supplied devices sitting unused.4 

The need  for PPE and testing is underscored by the report of the Coronavirus Commission on Safety and 
Quality in Nursing Homes which recommends that (1) CMS assume responsibility for ensuring nursing 
homes can procure and sustain a 3-month supply of PPE, and (2) CMS develop and execute a national 
strategy for testing and delivering rapid turnaround of results, including achieving funding for ensuring 
nursing homes’ ability to conduct baseline and ongoing testing for staff and residents.   

 Proposal:  Congress must: 

• Appropriate funding for: 
o Sufficient, usable PPE to supply nursing home staff; residents; visitors, including family 

members; surveyors; and long-term care ombudsmen.  
o Accurate point-of-care testing of staff, residents and their family who visit as well as for 

rapid turnaround of results.  

Similar to language found in the Nursing Home COVID-19 Protection and Prevention Act 

of 2020(S.3768) introduced by Senator Casey and the Emergency Support for Nursing 

Homes and Elder Justice Reform Act of 2020  introduced by Senator Grassley (S.4182) 

• Require HHS to develop and implement an effective national strategy to ensure nursing homes 
receive adequate PPE, testing and screening supplies, and rapid turnaround of test results.   

• Require HHS to ensure audits are conducted in all nursing homes that receive relief money to 
guarantee funds are used appropriately   

 

 
CONGRESS MUST ENSURE ADEQUATE STAFFING AND PROTECT THE FRONT-LINE STAFF PROVIDING 
CARE. 

Residents cannot survive without sufficient staff to care for them 24 hours a day. Nursing homes were 
short-staffed prior to the COVID pandemic, and this problem has been exacerbated during the COVID 
crisis by staff becoming sick or dying, self-isolating, or staying home out of fear of getting the virus due 
to lack of PPE. Residents, their families, long-term care ombudsmen, and other advocates report severe 

 
3 Nursing Homes Still See Dangerously Long Waits for COVID Test Results. KHN. November 12, 2020. 

https://khn.org/news/article/nursing-homes-still-see-dangerously-long-waits-for-covid-test-results/ 

 
4 Andrew Jacobs, ‘Testing Hell’: Gift of Devices to Nursing Homes Brings New Problems, NYTimes, Sept. 29, 2020, updated Sept. 

30, 2020, https://www.nytimes.com/2020/09/29/health/covid-nursing-homes-testing.html.  
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shortages of nursing staff, and those who remain are faced with impossible workloads: in some cases, as 
few as 1 certified nursing assistant for 30-40 residents.  Workers need support to continue to care for 
residents and to manage the tasks that are assigned to them to prevent and treat coronavirus and other 
deadly infections.  

Proposal: Congress should incorporate the following provisions for all essential workers in its next 
COVID-19 package:  

• Premium (or hazard) pay, as reflected in Section 170102 of the HEROES Act (May 2020) 

• Free child care, as reflected in Section 100101 of the HEROES Act (May 2020) 

• Paid family, sick, and medical leave coverage for direct care workers in nursing homes in a 
manner similar to that proposed for Medicaid HCBS grants as reflected in Section 202 of the 
Coronavirus Relief for Seniors and People with Disabilities Act of 2020 
 

AT-RISK RESIDENTS MUST NO LONGER BE ISOLATED FROM THEIR FAMILIES.   

Recognizing the physical and emotional impact on residents that separation from family has caused, 
CMS revised its visitation guidance in September 2020. The guidance allows outdoor and indoor 
visitation under specific circumstances and broadens compassionate care situations.  It also states that 
failure to facilitate visitation without adequate reason related to clinical necessity or resident safety 
would constitute a potential violation of federal regulations, subjecting a facility to citation and 
enforcement actions. 
 
Unfortunately, approximately one-half of the states in the country have currently chosen not to adopt 
the CMS guidance. At best, this creates a confusing uncertain situation where neither state survey 
agencies nor facilities know what to do; at worst, it prevents residents who desperately need to see 
their families from receiving visits.  
  
Moreover,  although a family member can file a complaint with the state survey agency if they believe 
visitation has been denied without a reasonable clinical or safety cause, there is no guarantee that an 
investigation will be conducted in a timely enough manner to make a difference in the resident’s life.  
 
Proposal:  Congress should require CMS to: 

• Consistently implement and enforce the CMS visitation guidance in each state  

• Investigate complaints about denial of visitation within 48 hours 

• Ensure that compassionate care visits are always permitted even when general visitation must 
be restricted due to safety or virus prevalence in the community 
 

ANNUAL SURVEYS AND ALL COMPLAINT INVESTIGATIONS MUST BE RESUMED. 

From March 2020 until June 2020, CMS did not permit State Survey Agencies (SSAs) to conduct annual 
standard surveys or investigate all complaints filed with the agency.  Beginning in June, CMS authorized 
the limited resumption of survey activities; in August, the agency directed SSAs to resume performing 
annual surveys and almost all complaint investigations as soon as the SSAs had the resources to do so. 
However, advocates in the field report that many states are not conducting routine survey activities and 
surveyors are not entering facilities where there are COVID cases.   
 



The suspension and subsequent failure to completely resume pre-COVID survey activity levels, 
combined with barring families from visiting and long-term care ombudsmen from handling complaints 
onsite, have removed almost all oversight from facilities. With very little  and/or reduced monitoring 
and complaint investigation, families and advocates are reporting appalling conditions and neglect, such 
as unplanned weight loss, dehydration, loss of mobility, decline in physical and mental functioning, 
pressure ulcers, little to no personal care, and more.   
 
Proposal: Congress should require CMS to direct State Survey Agencies to immediately resume all 
survey activities, with a focus on resident care and visitation as well as infection control.  
 
 
At the same time, we ask that you strongly oppose granting immunity to nursing homes during the 
Covid-19 pandemic.  
 
NEGLIGENT PROVIDERS SHOULD NOT BE GIVEN A BLANKET WAIVER OF RESPONSIBILITY. 

The Safe to Work Act would grant blanket immunity to nursing homes from liability for all negligent 
care that harms residents for the next five years. Such immunity is unnecessary because nursing 
homes already have sufficient protections in the court system. This immunity would also be harmful. It 
would prevent claims from being filed for negligence regarding COVID-19 or anything else. With families 
and long-term care ombudsmen banned from visiting, and surveyors restricted by CMS from conducting 
comprehensive health inspections or investigating all but a few complaints, judicial recourse is the only 
avenue left to residents and families to hold nursing homes accountable and seek justice. Legal liability 
has always functioned as a safeguard for nursing home residents by incentivizing nursing homes to 
provide quality care and comply with laws and regulations. By passing the Safe to Work Act, or any 
similar immunity bill, Congress would place nursing home residents in extra jeopardy at a time when 
they are the group most likely to contract coronavirus and die from the COVID-19 outbreaks.  
 

Proposal:  Congress must oppose S. 4317 and other similar bills that would give immunity to providers.  

 
We call upon the Senate to immediately to pass a COVID relief bill that will protect nursing home 
residents – and staff, effect policy changes to improve care and conditions in nursing homes, and hold 
providers accountable for how the money is spent.  Every day more and more nursing home residents 
die from COVID, experience neglect, and suffer life-sapping loneliness and isolation.  Please act now – 
before it is too late.  
 

Sincerely, 

California Advocates for Nursing Home Reform 
Michael Connors, Long Term Care Advocate,  michael@canhr.org 
Janet Wells, Public Policy Consultant, janetwells.dc@gmail.com 
 
Center for Medicare Advocacy 
Toby S. Edelman, Senior Policy Attorney, tedelman@medicareadvocacy.org 
 
Justice in Aging 
Eric Carlson, Directing Attorney, ecarlson@justiceinaging.org 
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Long Term Care Community Coalition 
Richard Mollot, Executive Director, richard@ltccc.org 
Eric Goldwein, Director of Policy and Communications, eric@ltccc.org 
Hayley Cronquist, Policy Attorney, hayley@ltccc.org 
 
National Association of State Long-Term Care Ombudsman Programs 
Mark Miller, President 
 
National Consumer Voice for Quality Long-Term Care 
Lori Smetanka, Executive Director, lsmetanka@theconsumervoice.org 
Robyn Grant, Director of Public Policy and Advocacy, rgrant@theconsumervoice.org 
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