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 Regulatory system should prevent 
avoidable bad outcomes. 
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 Non-compliance is identified and cited.  

 Scope and severity levels are accurately 
determined. 

 Timely and appropriate enforcement 
remedies are levied.  
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Between 2003 and 2008, the likelihood that a 
nursing home would receive at least one 
health deficiency on a survey increased 
steadily. 

From 2009 to 2012, this trend has reversed.  
 In 2009, 8.0% were deficiency free, and from 

2010 to 2012, this percentage was 8.8%, 
9.2%, and 9.5% respectively.* 
 

 Home Data Compendium 2013 Edition 
(http://www.cms.gov/Medicare/Provider-Enrollment-and-
Certification/CertificationandComplianc/downloads/nursinghomedataco
mpendium_508.pdf) 
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IDENTIFYING SCOPE AND 
SEVERITY 
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 Isolated Pattern Widespread 

IMMEDIATE 
JEOPARDY 

J K L 

ACTUAL HARM 
THAT IS NOT IJ 

G H I 

NO ACTUAL 
HARM WITH 
POTENTIAL FOR 
MORE THAN 
MINIMAL HARM 
THAT IS NOT IJ 

D E F 

NO ACTUAL 
HARM WITH 
POTENTIAL FOR 
MINIMAL HARM 

A B C 
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Declining Citations for 
Substandard Quality of Care 
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The percentage of surveys resulting 
in the determination of substandard 
quality of care has been declining 
since 2008, when it was 4.4%; in 
2012, it was 3.0%.  
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YEAR # OF 
F353 
DEF 

A-C D-F 
NO 
HARM 

G-I IJ 

2010 91 2 84  2 3 

2011 332 6 306 14 6 

2012 420 8 392 10 10 

2013 367 5 350 9 3 

TOTA
L 

121
0 

21 
.017% 

1132 
93.6% 

35 
.029% 

22 
.018% 

*http://www.medicareadvocacy.org/staffing-deficiencies-in-

nursing-facilities-rarely-cited-seldom-sanctioned/ 



 There was a clear trend toward minimizing 
the preliminary survey outcomes by 
lowering the scope and severity level and/or 
removing certain F-tags altogether.  

 The frequency of downgrades per case 
study was considerably greater than the 
frequency of upgrades, again revealing a 
tendency to minimize the preliminary 
survey findings.  

 The downgrades were in general away from 
G.’ 
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SHOULD WE SEE MORE 
HARM CITED? 
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  Percentage of residents with injurious 
falls in different states in 2012 ranged 
from 2.5 to 10.6. 
 

 

16 



 

 

  Percentage of residents with pressure 
ulcers in different states in 2012 
ranged from 3.2 to 7.8. 
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  Percentage of residents with severe 
bowel and bladder incontinence in 
different states in 2012 ranged from 
12.4 to 50.4. 
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  Percentage of residents with 
unintended weight loss in 
different states in 2012 ranged 
from 4.4 to 7.6 
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  Percentage of residents taking 
antipsychotic medication in different 
states in 2012 ranged from 12.3 to 
34.1. 
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 Percentage of residents with an 
injurious fall in different states 
in 2012 ranged from 2.5 to 
10.6. 
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   DO YOU THINK THESE 
CONSTITUTE HARM? 
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 A resident (R), diagnosed with dementia with agitation, was 
admitted in November 2007 with Risperdal for visual 
hallucination and agitation. Risperdal was discontinued in 
January 2010 and R was given Seroquel, beginning June 8, 
2010, for “becoming combative with staff.” R became 
combative when he “was not wanting to stay in bed, was 
wanting to get up out of bed, to get up and walk.” In July, PRN 
Haldol was added to R’s drug regimen. The Alzheimers Unit 
Coordinator told Surveyors in February 2011 that “behavior 
tracking records are not kept,” that R had not had any 
behaviors since June 2010, and that she “is not sure why R is 
still receiving antipsychotics.” She described R’s “severe 
abnormal involuntary body movements and seizure like 
movements at times” and reported that R cannot ambulate 
and has had “falls from sliding out of wheelchair.” He was on 
hospice care and was receiving Depakote for seizure 
movements. The facility did one assessment of abnormal 
involuntary body movements in August 2010 and then not 
again until the survey, at which time “R was observed to have 
moderate rigidity to body, extrapyramidal movements to 
upper extremities and facial movements including tongue 
upon protrusion.” The 2011 assessment “documents 
significant change in the area of incapacitation of this 
resident.” 
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When she was admitted R was independent in mobility,  
transfers, eating, and toileting. She is 65-years-old with  
multiple medical disorders. She had physician’s orders for  
more than nine drugs, including the Antipsychotic Drug  
Seroquel, the anticonvulsant drug Depakote (prescribed for  
diagnosis of psychosis), the antianxiety drug Buspar, the  
antianxiety drug Ativan, the antidepressant drug Cymbalta,  
the antidepressant drug Desyrel, and the anticholinergic drug  
Cogentin.  She experienced a fall on 7/30/11 with no apparent 
injury, a fall on 8/01/11 with no apparent injury, a fall on  
8/03/11 with no apparent injury, a fall on 8/06/11 with no  
apparent injury, a fall on 8/07/11 with no  apparent injury,  
and two falls on 8/09/11 with injury. Facility staff did not  
recognize and assess the potential contribution of R’s drug  
regimen to her newly emerging and worsening symptoms and  
modify the drug regiment as appropriate. The facility failed to  
address and eliminate or reduce underlying causes of R’s falls.  
Subsequently Resident #1 was hospitalized on 8/10/11, more  
than 24 hours after her last fall, with diagnoses including 
Altered Mental Status, Urinary Tract Infection, Metatarsal  
Fractures, and Dementia.  
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 A sulfa drug was repeatedly administered to a 

resident with a known allergy to sulfa 
containing drugs. The resident was 
documented as being in pain, swelling of the 
face, eyes, lips and both legs, shortness of 
breath, increased agitation, difficulty 
breathing, unresponsiveness and foaming at 
the mouth. The negative effects on the 
resident lasted for four days and the resident 
was transferred to the hospital With hypoxia, 
congestive heart failure and probable 
pneumonia.  
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 Deficiencies Labeled As Harm 
Can Lead To More Severe 
Remedies 
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 Immediate Jeopardy can lead to 
termination if not eliminated within 23 
days.  

 Repeated substandard of care on three 
consecutive standard surveys must 
lead to a denial of payment for new 
admissions and state monitoring.  
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 For G deficiencies or above and for F 
deficiencies when substandard quality of 
care (SQC) is cited, ROs must evaluate 
each case and consider whether or not to 
impose a CMP in addition to, or instead 
of, other available remedies.  

 In addition to these required remedies, 
additional remedies may be imposed for 
noncompliance that is actual harm.  
 28 



 For deficiencies cited at other S/S levels than 
IJ, repeated substandard of care on three 
consecutive standard surveys or deficiencies 
cited at a S/S of G or above and for 
deficiencies with a S/S of F when substandard 
care is cited, the RO should consider 
imposing alternative remedies other than a 
CMP. 
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 The recommendations of the IoM 
study and the Nursing Home Reform 
Law has never really been 
implemented. 

 Since the majority of deficiencies are 
rated no harm, the penalties have 
been weak.  

 Still many bad outcomes. 
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 Nursing Home Enforcement: The 
Use of Civil Money Penalties: OIG, 
April, 2005  

◦CMP amounts originally imposed 
are often substantially decreased 
before  payment is due. 
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Efforts to Strengthen Federal 
Enforcement Have Not Deterred 
Some Homes from Repeatedly 
Harming Residents  GAO, May 26, 
2007. 
 

CMS generally imposes civil money 
penalties at the lower end of the 
allowable range; and 
 There was no record of a sanction 
for about 22 percent of nursing 
homes that met CMS’s criteria for 
immediate sanctions. 
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3 IJ Level staffing deficiencies cited as a result 
of complaint surveys 
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State # of IJs in 
same 
survey 

CMP? CMP 
Amt. 

DPNA? 

LA 6 NO NO 

MI 1 YES $16,153 YES 

TX 6 YES $44,100 NO 

*http://www.medicareadvocacy.org/staffing-deficiencies-
in-nursing-facilities-rarely-cited-seldom-sanctioned 



10 facilities with IJ level staffing 
deficiencies and 58 total IJs 

 

5 (18 IJs total) – no CMP and no 
DPNA (as of January, 2014) 
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 An estimated 22 percent of Medicare 
beneficiaries experienced adverse events 
during their SNF stays. An additional 11 
percent of Medicare beneficiaries 
experienced temporary harm events during 
their SNF stays.  

 Physician reviewers determined that 59 
percent of these adverse events and 
temporary harm events were clearly or likely 
preventable. They attributed much of the 
preventable harm to substandard treatment, 
inadequate resident monitoring, and failure 
or delay of necessary care.  
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CMS is responsible for monitoring 
the care of all beneficiaries of 
Medicaid and Medicare no matter 
where they access care. 
 

 For those in nursing homes, it 
contracts out this responsibility to 
the states.  
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 CMS is required to consider survey 

performance to be inadequate if the state 
survey agency demonstrates a "pattern of 
failure" in a number of areas such as 
identifying deficiencies; utilizing enforcement 
actions to assure continued compliance; 
responding to complaints in accordance with 
requirements; or failing to identify any 
“immediate jeopardy” situation. 

 *http://www.ltccc.org/publications/documen
ts/LTCCCReportCMSOversight2010.pdf 
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http://www.ltccc.org/publications/documents/LTCCCReportCMSOversight2010.pdf
http://www.ltccc.org/publications/documents/LTCCCReportCMSOversight2010.pdf


 

 If a state demonstrates 
inadequate performance, CMS is 
required to take corrective 
measures.  It can choose among a 
number of different measures. 
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Remedies/Alternative Sanctions:  
 
CMS may (1) provide for training of survey 

teams; (2) direct a Quality Improvement 
Plan; (3) provide  technical assistance on 
scheduling and procedural policies; (4) 
require the state to undertake 
improvements specified in a plan of 
correction; or (5) provide CMS directed 
scheduling. 
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Sanctions: 

 
CMS may (1) place state on compliance 
for failure to follow the Medicaid State 
Plan; (2) meet with the governor and 
other responsible state officials; (3) 
reduce federal Financial participation 
for survey and certification of nursing 
facilities, or (4) initiate Action to 
terminate the agreement between the 
Secretary and the State, either in whole 
or in part. 
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 The State Operations Manual states that, 
when deciding which remedy or sanction 
to impose, CMS is required to “consider 
circumstances beyond the degree of 
culpability of a state’s ability to perform 
due to circumstances beyond the control 
of the state governor.”  

 This requirement is not in the law, or the 
regulations Implementing the law, itself. 
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Lack of Resources 

 

 Responsible for overseeing all facilities that 
receive Medicaid and Medicare funding. 

 In my state, this includes monitoring care 
given by eleven different types of providers in 
addition to long term care residences in New 
York and three other states and territories. 
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Performance Standards Do Not Measure Quality 
Well 

 

 Focus is on numbers of surveys and 
procedural issues. 
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Decision to educate rather than regulate 

 

 At the time I conducted this study, (2010) 
training and technical assistance were the 
only two remedies ever utilized in relation to 

 New York State. 
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