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Capacity 
B asics…
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Determining Capacity is 
Hard and Consequential

• C apacity is the “black hole” of legal ethics—Peter Margulies, Fordham
Law Review

• No bright line test

• O mbudsmen and lawyers are not trained to assess capacity

• People in residents’ lives frequently make assertions about their
capacity with little regard for the profound consequences of alleging
they are incapacitated
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People are Presumed to Have Capacity

Individuals challenging a 
resident’s capacity must 
prove that the individual 

lacks capacity;  the resident 
should not have to prove 

they have capacity.

W hile state laws differ, 
generally, in the absence of 
a judicial determination in a 
guardianship hearing or a 
triggering event in a legal 
document like a power of 

attorney, residents are 
considered to have legal 

capacity.

The fact that a resident has 
executed powers of attorney 
or that the resident’s home 
has identified a responsible 

party does not mean the 
resident loses the ability to 
make decisions for himself 

or herself.
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M yth:  

Capacity is a 
binary, all or 
nothing, on/off  
sw itch
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Fact:  Capacity is Domain Specific

Money Medical 
Decisions? Property? Visitors?

Intimate 
Relationships? C ontracts? Smoking? Food?

Powers of 
Attorney?

Living 
Arrangements?
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So how  do 
I k now  
w hat level 
of  capacity 
is required 
for each 
domain?

Sometimes state laws explain what 
levels of capacity is necessary to 
execute a will, sign a PO A, enter a 
contract, or take other actions.

Sometimes case law provides guidance 
on what capacity is required for a 
specific task. 

Sometimes, there is no clear definition 
or guidance
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Fact:  Capacity Can Come and G o
• Reversible causes of delirium are outlined by the acronym “DELIR IUM ”

• Drugs, including any new medications, increased dosages, drug 
interactions, over-the-counter drugs, alcohol, etc.

• Electrolyte disturbances, especially dehydration and thyroid problems.
• Lack of drugs, such as when long-term sedatives (including alcohol and 

sleeping pills) are stopped, or when pain drugs are not being given 
adequately.

• Infection, commonly urinary or respiratory tract infection.
• R educed sensory input, which happens when vision or hearing are poor.
• Intracranial (referring to processes within the skull) such as a brain 

infection, hemorrhage, stroke, or tumor (rare).
• Urinary problems or intestinal problems, such as constipation or inability 

to urinate.
• M yocardial (heart) and lungs, such as heart attack, problems with heart 

rhythm (arrhythmia), worsening of heart failure, or chronic obstructive 
lung disease.
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Fact:  “ B ad”  Decisions are N ot the 
Same as Lack  of  Capacity

We all have the right to – and do 
sometimes – make bad decisions!

The key is whether the resident 
understands the consequences of his 

or her actions.
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A ssessing 
Capacity …
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Doctors, 
law yers, and 
social 
w orkers 
assess 
capacity 
differently 
and use 
different 
terminology

Doctors look at whether a person possesses functional 
autonomy, working memory, orientation, attention, and 
calculation and assess whether a person is suffering from loss of 
significant intellectual functioning (ability to think, remember, 
reason) or from cognitive impairment (ability to learn).

Lawyers look at whether a person understands their 
circumstances, appreciates the consequences of their actions, 
and recalls important facts and information

Social workers often look at individual’s functional abilities—the 
reality of their daily choices and circumstances – or rely on quick 
tests like the Mini-Mental State Examination (MMS) or the Brief 
Interview for Mental Status (BIMS) assessments.
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So how  good are 
those assessments?

• M ini-M ental State E x am —11 questions or tasks, 30
points total, 24-30 = no impairment; 18-23 = mild
impairment; 0-17 = severe impairment

• B rief Interview for M ental Status (B IM S) —word
recall and naming date, month and year. 13-15 = no
impairment, 8-12 = moderate impairment, 0-7 =
severe impairment

• N europsychological Evaluation —comprehensive
assessment of a wide range of cognitive abilities;
testing often takes several hours and requires expert
analysis
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M ini 
M ental 

State E x am
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B IM S
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M DS 3 .0  
Cognitive 
A ssessment

16



M DS 3 .0

• Section C (C ognitive Patterns) is intended to determine the
resident’s attention, orientation, and ability to register and
recall new information.

• All residents are interviewed in this section if they are at
least sometimes understood verbally or in writing;
otherwise, staff completes the assessment without an
interview

• Incorporates the BIMS with directions how to administer it
and suggestions about what might affect residents’
responses

• Looks at memory and recall including issues like location
of room, staff names, orientation (season? place?), daily
decision-making skills, signs of delirium
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Residents 
vs. 
Their Fiduciaries

…w ho is in 
charge?
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Step 1:  G et the Paperwork
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There are M any Types of Fiduciaries 
- M ost of Them Have Paperw ork  -

G uardian 

(terms may differ 
in different states)

C onservator

(terms may differ 
in different states)

Power of Attorney

(finances or 
health care)

Representative 
Payee

“Responsible 
Party” Trustee
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Read the Docs N arrow ly &  Precisely 

• Each of the documents that gives 
a fiduciary power is (supposed to 
be written) with specificity 

• The words in it (or not in it) matter 
a lot (ex:  power to make gifts in 
PO A)

• Sometimes there is even a 
definition section that explains the 
meaning of ambiguous words
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Step 2:  
Determine 
W ho Has 
Authority
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W hat 
pow er 
does the 
A gent 
have?  
O r not 
have?

W ho is the named agent?

Have the agent’s powers been “activated”?

Have the agent’s powers expired? 

W hat specific power is the agent given? 

W hat powers are not given to the agent?

W hat powers are unclear?

Does the document say anything about honoring the 
resident’s wishes, interests, desires, choices, etc?
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Can the resident and the agent both 
have decision-mak ing pow er?

• Sometimes!

• A resident with a durable power of attorney can still make
decisions for himself or herself as long as he or she has capacity.
Depending on how the document is written, the agent may also
have the power to act for the resident. M erely executing a power
of attorney does not deprive a person of the right to make
decisions for themselves (that would not make sense in any case
since the person has to have capacity to execute the document
and wouldn’t immediately lose legal capacity once it is executed!).

• If a guardianship is limited or another legal agent has limited
powers over the resident, the agent may be able to act exclusively
in some areas but the resident might retain the right to make
decisions in other areas.
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Do N ot Exclude the Resident!

Even if you have already 
confirmed that the fiduciary has 
valid power over the issue you 
are trying to resolve, you need 
to confer with the resident (see 

federal ombudsman rules 
discussed on another slide)

If the resident is not happy with 
the decisions the agent is 

making, the resident may be 
able to revoke the power of 

attorney or rep. payee 
arrangement or terminate or 

modify a guardianship or 
conservatorship.
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Using federal 
law  to 

determine 
w ho can 
exercise 

resident rights
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Federal law  has 
a lot to say 
about residents 
and resident 
representatives 
exercising 
resident rights!

42 C .F.R. 483.10(b):
• The resident has the right to designate a representative
• The resident representative can exercise any resident rights

that have been delegated to them
• The resident retains the right to exercise any rights not

delegated to a resident representative (unless limited by state
law)

• Facilities must honor the decisions of resident representatives
if the representative has been empowered by the court or the
resident has delegated rights to the representative. Facilities
cannot ex pand the right to make decisions for the resident
beyond w hat is required by the court or delegated by the
resident

• If the facility thinks the representative is not acting in the best
interest of the resident, the facility should report those
concerns

• The rights of a resident determined to be incapacitated
devolve to their representatives only to the ex tent the court
determines is necessary

• Resident representatives must consider the resident’s w ishes
and preferences
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Federal O mbudsman Regulations define “ Resident Representative”

• Resident representative means any of the following:

• (1) An individual chosen by the resident to act on behalf  of  the resident … to support the resident in 
decision-making; access medical, social or other personal information of the resident;  manage financial matters;  
or receive notifications;

• (2) A person authorized by State or Federal law  (including but not limited to agents under power of attorney, 
representative payees, and other fiduciaries) to act on behalf of the resident … to support the resident in 
decision-making; access medical, social or other personal information of the resident;  manage financial matters;  
or receive notifications;

• (3) Legal representative, as used in section 712 of the Act;  or

• (4) The court-appointed guardian or conservator of a resident.

• (5) N othing in this rule is intended to expand the scope of authority of any resident representative 
beyond that authority specifically authorized by the resident, State or Federal law, or a court of competent 
jurisdiction
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W hen should ombudsmen rely on the 
determination of the resident representatives?  

• The O mbudsman or representative of the O ffice shall ascertain the extent
of the authority that has been granted to the resident representative under
court order (in the case of a guardian or conservator), by power of
attorney or other document by which the resident has granted authority to
the representative, or under other applicable State or Federal law.

• Regardless of the source of the complaint…support and maximize
resident participation in the process of resolving [the complaint].

• O mbudsmen can investigate complaints concerning resident welfare and
rights related to the appointment or activities of resident representatives
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Let’s 
Practice 
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So…w hat if…

32

The resident’s son is the 
healthcare power of attorney. The 

resident wants to eat ice cream 
and go for a walk outside every 
day.  His son directs the nursing 

home not to permit either activity 
because the resident is diabetic 

and at risk of falling.  W ho w ins?

The resident’s son is the 
healthcare power of attorney.  The 
resident wants to order magazines 

and a newspaper.  The son 
disagrees because the resident 
has limited funds.  W ho w ins?



M ore w hat ifs…
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The resident’s niece is her 
guardian.  The guardian directs the 

nursing home that the resident 
needs to wear a bib over her 

clothes because she sometimes 
spills food.  The resident objects.  

W ho w ins?

The resident’s financial power of 
attorney directs the nursing home 

to block calls and visits from certain 
relatives in a family with long-

standing tensions. The PO A claims 
there may be the possibility of 

future exploitation if the calls or 
visits occur. The resident objects. 

W ho w ins?



A matter of  the heart…

• Sam (a retired psychologist who has short-term memory
deficits and whose son is his guardian) and Sadie (a
resident with some cognitive deficits whose son is her
healthcare PO A) fall in love in the nursing home and ask to
share a room. The nursing home worries there might be a
sexual relationship, an issue the couple has not broached.

• Sam’s son is supportive but the facility attorney says a
guardian cannot consent to an individual’s sexual
relationship and the resident cannot consent because he
has a guardian.

• Sadie’s son is apoplectic that Sadie is “dishonoring” his late
father and instructs the nursing home to ensure Sam and
Sadie are separated. The nursing home complies.
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A matter of  the heart continued…

• Sadie’s son claims he is taking her to lunch but instead drives her to 
her late husband’s grave, berates her, and tries to drop her off at a 
different nursing home.

• Sadie resists, the police are called, and when Sadie returns to her 
original nursing home, she revokes her son’s healthcare power of 
attorney, and names her daughter as her healthcare PO A.  Her 
daughter supports her relationship and Sam and Sadie excitedly plan 
a commitment ceremony.

• The nursing home allege that Sam and Sadie lack capacity to engage 
in a relationship. The home separates Sam and Sadie.  

• Sam says that he knows he has short term memory issues but the one 
thing he never forgets is that he loves Sadie. 

W ho decides if  Sam and Sadie can pursue their loving relationship?
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Takeaw ays…

• There are a lot of gray areas. Advocate for residents’
rights whenever residents have clear rights to make
decisions for themselves, when their representatives are
not acting in their best interests, or when there is at least
a colorable argument that the resident retains the right
in question

• Understand that capacity may need to be frequently
reassessed and residents may regain the right to make
decisions.

• Help residents obtain legal representation if you cannot
resolve the issue. Lawyers can help in myriad ways
including terminating or modifying guardianships,
revoking or executing documents, and enforcing rights.

• Capacity is w orth fighting about! It’s the key to
resident autonomy!
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Thank  you!

Nicole Shannon

nshannon@meji.org

Emily Miller

emiller@mplp.org

Alison Hirschel

hirschel@meji.org
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