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 Note From Captioner:  Captioner is standing by.   

 Note From Captioner:  I'm here.  Can you see my captions?   

 Note From Captioner:  Meeting is about to start.

>> Good afternoon and welcome to our webinar entitled introduction to revised federal nursing home rules.  What's in, what's not.  I'm Robin grant.  Consumer Voice I'm from.  For those of you who may not be familiar with us.  We are a nonprofit that advocates for quality care for consumers receiving long‑term support in any setting.  At home, community and assisted living and nursing home.

Purpose of today's webinar is to give a beginning understanding what is in the rules that CMS recently released.  Because will impact lives and care of nursing home residents for years to come, we need to know what is new and what is the same.

Current rules days back to 1991 when we were going to implement OBRA87.

>> 25 years have past since that time.  Residents and nursing home industry has changed significantly.  In 2012, CMS announced revising rules in part as response to executive order to all federal agencies from White House to review regulations to identify what was in effect, out motive, burdensome or inefficient and to modify or repeal them.  We have the result.  Hundreds of pages of regulations and comments.  Our goal is to provide you with brief and high level overview of those rules.  Next slide, please.

>> We will hear from Karen Tritz.  She's director of division of nursing home and survey and certification group of U.S.  She's going to talk about changes and themes in the final rule swells implementation and survey process.  After Karen, we will give you preliminary reactions to regs and discuss key changes related to few areas.  Those will be transfer, returning to facility, staffing and anti psychotic psychotropic medications.  We will end with question and answer question.  A side from Karen, speakers will be Eric Carlson who is attorney with Justice in Aging.  Toby Edelman.  And me.

Before we start though, I want to cover few logistical details.  Right now, all of your lines are muted so everyone can hear presentation without any background noise.  We will answer questions at the end.  But if during the time that we are speaking, you have a question, go ahead and asking it by typing it in the question box which is usually on the right‑hand side of your screen.

As you may have heard, a moment ago, this webinar is recorded.  Will make recording along with PowerPoint slides available to all of you following webinar.  I think that takes care of logistics.  Next slide?  So at this point, my great pleasure to turn things over to Karen Tritz.  Karen?

>> Great, thank you, Robin.  Great to be with you today.  I'm going to talk about key themes in long‑term care rule.  I want to talk to you about limb me mentation ‑‑ implementation of rule and survey process to give you connection on how certain pieces will come together.  Next slide, please.

As Robyn mentions things have not been updated since 1991 despite significant changes in industry and society as a whole.  If you think where all of us were in 1991, we can say that things have changed in certain ways.  New regulations are intended to reflect that.  We want to reflect advances in theory and practice of service delivery and people safety and implement the Affordable Care Act.  Next slide, please.

Just at a very high level, there are six main themes of long‑term care final rule.  Final rule between comments and regulations is page and say pages.  700ish.  I want to ground us all in six main themes of long‑term care final rule.  Person center care, quality, facility assessments.  Comprehensive preview and modernization and implementation of legislation. 

Person one is person‑centered care.  There were a lot of existing protections and provisions within long‑term care rule that framed the individualized nature and requirements for person‑centered care.  Requirement for each person maintain his or her highest well being.  That was in language in 1990s.  That has been maintained.  Additional provisions added around choice and self determination.  Choices around dining and other areas.  That has been another to long‑term care requirements.  New sections around care and discharge planning that are more person‑centered.  Individual right to be involved in decisions and participate in plan‑care meetings.  Discharge planning session was expanded to ensure there are good physicians of care.  What those needs are and what was tried.  Then finally area that's received fair amount of attention is prohibition of pre‑dispute arbitration and requirements for post‑dispute arbitration.  This has received a lot of attention and continues to do so.  I'm not going to spend a lot of time on that provision.  Important provision that is in final rule as well.  Next slide, please. 

Quality issues front and center.  Quality of care and quality of life.  Two sections relating to these cross boundaries through every service.  Historically, S309 that was the provision around residents receiving practical well being had a number of care issues that were cited under that rule.  Many of those were ‑‑ cited on S309.  Quality of care has been reoriented a little bit.  There are specific regulatory language related to special certain special care issues such as restraints, pain management, bowel incontinence was added where bladder incontinence was before.  Trauma‑informed care is actually in a number of different arenas throughout the regulations from care planning to quality of care issue that we are talking about now and behavioral health services that we will talk about in a minute. 

Quality assurance and performance improvement.  That expands on QAPI committee has requirement that each facility has ongoing process to identify quality issues, take actions that correct those issues.  Monitor high risk in problem prone areas and actions to correct those areas when problems identified.  That's a new requirement for participation that expands on QAA committee.

Affordable Care Act was unique in one of first time that technical assistance was provided or mandated in advance of requirements for participation.  Agency has been working on that since the adoption of Affordable Care Act.  We did a pilot for 17 combs to try.  QAPI.  Had a number of resources available on our website including self assessment tools and other areas for providing as look to advancing QAPI in their homes.

>> So another seem of the reg is facility assessment and competency‑based approach.  Facilities need to know themselves, their staff and residence.  Not a one ‑‑ residents.  Focusing on each resident achieving their highest practicable physical and mental and psychosocial well‑being.  This is tied to other areas within the reg including things like staffing, nurse staffing, dining areas.  Behavioral health areas and number of other areas that create expectation that facility is going to have a good understanding of what's needed in facility based on that understand carry forward the requirements.

Next slide, please.  So the ‑‑ another theme is a lining with current HHS initiatives.  And aligning with ‑‑ reducing unnecessary hospital readmissions within good deal of information around transitions of care and discharge planning to address some of unnecessary hospital admissions.  Reducing incidences of healthcare acquired infections.  Maintains requirements that were in the role for 1990s add key components related to strengthening infection control program as a whole.  It adds requirement for antibiotic stewardship program.  Key pieces added to infection control area to try and address in nursing control facilities.  There's a section around behavioral healthcare.  Within the requirements such as medically related social services.  Incorporates a number of other provisions that really focused on addressing any under lying mental health or behavioral health needs of residents within the building.  That's important focus for nursing facilities going forward.

Conditioning work on use of psychotropic and anti psychotic medications.  Requires a review of medical chart with medication reviews and puts some requirements around PRN usage of these medications.  Next slide, please.

Then just as an overview, really did reorganize reg as we will talk about in a minute.  New regulatory categories.  Provisions that are previously grouped together that were organized into other areas.  Updated it and made it consistent with current health and safety knowledge.  Next slide, please. 

Number of provisions that are in this.  Section 6102 which has compliance and ethics program and QAPI program.  Section 6703h(b).  Dementia and Abuse Training and Impact Act that has discharge planning requirements for SNFs.  Next slide, please.

I would like to talk to you about implementation.  One of the most common comments we got from the proposed rule was that we needed ‑‑ facilities needed time to implement these provisions.  Was a comprehensive overhaul.  Needed time to put these different things into place.  Final rule takes a phased in approach within the rule.  60 day up to one‑year timeline.  Phase one is existing requirements.  Those requirements that are relatively straightforward to implement and require minor changes to survey process.  Those would be effective at end of next month.

Phase two would be all fades 1 requirements and those provisions that providers need more time to implement or foundational elements such as facility assessment where we really, we do think providers may need additional time to figure out what goes into facility assessment and how does this relate to other areas of reg.  We are looking for survey process that can assist compliance with those.

>> Phase 3 continues phase 1 and 2 and includes requirements that need more time to implement.  Personnel hiring and training, systems approaches to quality where you may have to realign different pieces.  There's some structural rewiring thing.  Resident call bells may need some time to reengineer in each bedroom in each facility.  Those were on phase 3 timeline implementation.

So this is an overview of what is going to be implemented in phase 1.  There is a comprehensive implementation chart in section B of final rule which goes into more detail what is going to be implemented in these sections perform this is just an overview, where there is an asterisk, intended to be, parts of this regulatory group that are going to implemented in phase 2 or phase 3.  I will take nursing services, for example, current requirements are for sufficient and competent staffing based on our sufficient staffing ‑‑ new regulation as competency based for staffing and based on ‑‑ requirements for sufficient staffing and for competent staffing are effective immediately in phase 1.  Tying in of facility assessment piece that would happen in phase 2.

For infection control program, pieces of it effective immediately.  Infection controls and pieces around linens and vaccinations are current requirements and other areas such as antibiotic stewardship.  That may take more than 60 days for facility to implement.  Moved to phase 2 implementation.  And then those ‑‑ excuse me.  Just one second.  ((phone rang).

Sorry about that.  Antibiotic stewardship would be in phase 2, those areas that would require personnel changes such as hiring of infection preventionist are in phase 3.

Again, this is outlines phase 2 requirements and phase 3 requirements.  The physical environment smoking policies, there are requirements related to smoking safety now which are in phase 1.  Policies would be in phase 2.  As I mentioned, call lights would be in phase 3.  Each section is treated differently in terms of provisions and where the implementation falls.  High level, most of requirements effective at 60 days.  Couple of at one year mark and another set at 3‑year mark.  Next slide, please.

I want to move to talking about implementation.  Phase 1 is end of November.  We are planning to up to continue the new requirements, new regulatory language under current F tags.  We will get revised version of appendix PP that has current regulatory language that is effective and has existing interpretive guidance for that section.  Since survivors cite to regulatory language, there is a possible that deaf as I can be ‑‑ deficiency can be cited.

>> November 28th of 2017, we are going to be changing the F tag numbers.  I know this will be a big change for people.  Myself included.  Where you can have full conversations talking in F tags and that we will have to learn a new language together on this.  Was a required to be ‑‑ to have continuity with each regulatory grouping.  As we mentioned, reg was reorganized.  We needed to maintain those regulatory groupings for phase 2.  Phase 2, we are going to do new F tags that will start at 540 and go up somewhere into 900s.

We are going to be releasing interpretive ‑‑ for phase 1 and phase 2 tags.  We have taken opportunity that reg gave us to look at interpretive guidance.  Will be able to share draft of that interpretive guidance with stakeholders and others in coming weeks and months for feedback before we finalize it.  We did want to make sure that now that regulation had been updated that we take opportunity to have reflect current practice, clarity and in terms of what compliance looks like and make sure we had fully incorporated regulatory changes.

Last change that we are rolling out in phase 2 which is a big one, we are also going to be bringing survey process together.  No longer be a traditional survey process and QIS.  We are building on best of both.  Next slide, please.

Let me give you an example what this means.  As a disclaimer.  This is not a real requirement.  Don't write to CMS administrator on this complaining about this requirement.  I just want to use it for illustration purposes.  Say for example, regulation added requirement that facility had to provide purple at tire for all residents to wear on Sundays.  For purposes of discussion.

Phase 1, looking at existing regulatory language and looking at where the closest fit in terms of regulatory intent.  In this case.  F156.  Must inform resident of both orally and in writing in a language that the resident understands.  We felt like this was closest.  So in the new version of appendix PP, we would have new regulatory language that would be effective in F156.  Intent and interpretive guidance wouldn't change and process wouldn't change.  We are going to be training survivors on this.  Can be incorporated into the questions or complaints came in that there could be citations related to F156 because surveyor cite to regulations.  Next slide, please.

Then in phase 2, we would, we are not tied to fit it to closest regulatory intent.  We will be breaking it out.  We may then relabel F156 into F980 because of the changes to regulatory organization and then if got a new regulatory citation, that would be there.  Current language for 156 did not change, that would still be there we may see that we could do a better job in explaining interpretive guidance or perhaps key issues under F156 that were not previously addressed that we needed to address.  That would be under interpretive for new F980.  We are looking at survey process to say is survey process looking at this tag in most effective way.  How does that fit with new survey process that we are developing?

Similarly, my fake example about purple a tire will have ‑‑ attire will have new service.  That's for phase 2.  We will be able to share the tag crosswalks and draft versions of this in advance.  Next slide, please.

Just have a few minutes left.  I'm going to go through this pretty quickly.  I do want to make you aware that we are planning to change the survey process.  Bring together quality indicator survey and regulatory changes and traditional and work we have done to study processes and design survey process that brings best of each together and doing testing of it around the country.  Next, slide please.   

>> Going to be computer based at high level.  Basically two parts.  Sample selection part.  Survivors will be walking in with about 70% of sample using MDS algorithm that tries to identify where there may be potential Easter of concern and 30% to the sample that surveyor can select onsite based on interviews and records.  There would be a thorough review of doing interviews of each of those residents and observations and record reviews.  Determining from there which issues need additional investigation.  Next slide, please.

Again, you know, day one is going to be interviewing and observing potential sample.  At the end of day one and two, finalizing that sample.  Then pursuing any additional investigation needed for any care areas that come up.  Next slide, please.

So, again, we are going to be looking through the investigative process and concerns that come up.  As there is now, facility tasks, we are going to be having required tasks for each facility as well as concern specific tasks if there are concerns that need further investigation.  And then there is going to be ‑‑ we are using traditional version of council meeting and having that in all surveys and new advanced beneficiary notice.  Facilitate review of Medicare notices.

So just a couple of questions on what training will be available.  We are going to have a recorded webinar that is going to highlight phase 1 changes for surveyors.  That will be available ‑‑ designed for surveyors.  Will be available for everybody.  We are also doing ‑‑ we will be having webinars and providing some resources related to new tags and interpretive guidance and more details on survey process will be made available on our website as they are now as well.

Next slide, please.

Just a couple of resources before I turn it over to colleagues.  Medicare learning intersection call is next week ‑‑ network call is next week.  High level information that I provided as well as a little bit more detail on each regulatory group.  In mid November, survivor webinar that will be open to all.  This is how to access that.  Encourage you to continue to watch the survey interpretation letters.  That's how we communicate with public on various activities that are going on related to this.  We have designated mailbox for any questions on rule or guidance or survey process as moving forward.  I think that's it for my end.  And would like to turn it over.

>> Thank you so much, Karen.  That was helpful introduction to final rule and what lies ahead in terms of implementation and survey process.  There's a lot going on.  That's for sure.  I'm sure that people will have lots of questions for you and will get to them later in the webinar.

Next Toby, Eric and I want to talk about final rule from concert summer ‑‑ consumer perspective.  This is not going to be in‑depth detailed analysis.  We are all still plowing our way through hundreds of pages reading the rules were comparing them to current rules, analyzing changes and impact.  This is first of analyses. 

>> We will focus on few critical areas.  Next slide, please.

>> Preliminary reactions.  Consumer early assessment of final rule is that it's a mixed bag.  A lot that we think will pro mote quality care.  Quality of life and resident's rights.  We are pleased to see that.  At the same time, we do find that there are troublesome provisions.  Of more concern, no change in some areas where we felt and feel that change was definitely needed.  I'm going to start by highlighting very briefly some of the provisions that we believe will make appositive difference in the lives of residents.  Next slide, please?

Okay.  Going to go through these quickly.  Karen mentioned the ban on pre‑dispute arbitration agreements.  For us at Consumer Voice, this is one of the best changes in final rule.  This prohibition is a game for ‑‑ preserving their right in court system.  You will hear more about this during Eric's part of presentation.  Person‑centered care.  We are talked about it the overall focus on person‑centered care.  That is found throughout the regs.  Would require that facilities learn more as who resident is as a person and people provide greater support for resident preferences.  You see things in ‑‑ has to find out about life and history and goals of resident.  Activity section, program must be developed with resident preferences in mind.  Of course, food which is so important.  Here facility has to consider resident's needs preferences and cultural and religious makeup of population when preparing meals and food.  Strong and welcome focus on person‑centered care. 

Rule also gives residents increased control and choice and promote and say encourages greater resident engagement participation.  Resident control and care has been expanded.  They can identify who they want involved in developing care plan.  What outcomes of care and type and amount of frequency of care they want.  Facilities are required to support and facility resident involvement in the planning process.  We think those are very welcome provisions.

In addition, we definitely pleased to see that a number of resident rights have been strengthened.  Many examples.  I'm going to give you three quick ones.  Rule now called for robust grievance process where a person designated as grievance official who must investigate and prepare written decision about findings of that investigation that have to go to resident who filed the complaint.  Second, example, facility is explicitly required to act of ‑‑ fiduciary funds.  And it also has to exercise reasonable care for resident's belongings.  Greater protections against involuntary moves within the facility.  Facility has to give written notice of a move from one room to another.  Has to tell the resident why he or she is being moved and resident will have right to refuse a move if purpose is solely for staff convenience.

Critical area that has been strengthened is abuse and neglect.  We are glad to see that exploitation is now included and facilities will not be permitted to hire licensed individuals like nurses with a disciplinary action against their license.  And they must report suspicions of crime to law enforcement.  This comes from the ACA.  We are glad to see that it is now in regulation.

Finally, among many, there is the addition of baseline care plan to be created within 48 hours of admission.  We think that's positive.  New section of behavioral health.  Enhanced training requirements that I will talk about a little bit later.  We think that those, again, at a high level are some of the provisions that will improve the care and lives of residents.

So now I'm going to turn things over to Toby to share some of her thoughts about positives.  Toby?

>> Thank you, Robyn.  I wanted to focus on preamble to requirements of participation.  Part that proceeds regulatory language.  Explains in that section of federal register publication.  Explains changes proposed and why comments that received and how responded to those.  I think CMS explain clearly that in revising requirements in comprehensive way, wanted to make sure that protects resident's health and safety.  Describe quality of care and life as two distinct and over arching principles that govern regulations.  All resident rights that currently exist are obtained in final requirements.  Inappropriate use of psychotropic drugs would be decreased if not eliminated.  They reflect CMS's reck mission that rules that they publish have to implement and fulfill 1987 nursing home reform law that described the duty of secretary to ensure that requirements of participation and enforcement are adequate to protect health, safety, welfare and rights.  All the care and services that resident needs in order to attain or maintain highest practicable, physical and psychosocial well‑being.  CMS acknowledges that they are required to implement the directive.  We heard that from Karen as well in her presentation.  That is a theme that runs through preamble that I wanted to stress as a ‑‑ a positive.  I put in some of actual language from regulation that is I think sets out these points.  Like to return the webinar back to Robyn.

>> Thank you, Toby.  Next slide, please.

So we certainly recognize that there are many positives, but as I did say early, we do have concerns.  We are glad to see positive changes there were there are a number of issues that are definitely troublesome.  I have to say from perspective of Consumer Voice are absolutely greatest concern with revised rule is that it fails to address as we see biggest problems in nurses homes which is inadequate staffing.  This is number one complaint that we hear from residents, families and advocates on a daily basis.  Don't include a minimum staffing standard or 24 hour nurse minimum requirements.  There's nothing to stop nursing homes from cutting staffing to dangerously low levels.  In fact, many nursing homes that are owned by corporations or private equity forums are incentivize to do just that. 

The absence of registered nurse 16 hours basically a day because only required to be there eight hours a day, places resident's lives at risk.  Registered nurses are only nursing personnel with education and license sure to do physical assessments record reviews so they can draw conclusions about nursing diagnoses and carry out nursing preventions and monitor and evaluate those interventions.  We acknowledge incredible importance of license practical nurses, the assessments are something that are within the scope of practice of our end and not LPNs.  This high level of skill and knowledge for oversight and care is needed 24 hours a day, 7 days a week.  When you only have RN coverage for eight hours a day, we are concerned that that really under mines effective prevention of complications and can delay important enter inventory hundreds ‑‑ interventions.  We think about a situation where absence of RN maybe be a 3:00 a.m. in the morning may be that there is no one present that can respond when medical condition suddenly changes or deteriorates.  We are concerned that without detailed, explicit staffing standards and assessment intervention and treatment skills of RN that nursing homes will not be able to meet the ever increasing needs of frail elders and individuals with disabilities who live there.  Extremely hard to comply with many of proposed regulations such as infection prevention, for instance, that are quite good.  You have to have enough staff in order to implement them.

Instead of specific staffing requirements, this is based on competencies and facility assessment.  We don't think that that is a substitute for staffing standards.  We think there's a possibility of using assessment to try to meet resident's needs.  We will be advocating for this assessment to be implemented and enforced in a way that truly benefits residents.  Staffing are number one concern.

Now I'm going to turn things back over to Toby to talk about a few other concerns.

>> Thank you, Robyn.  I agree with Robyn about staffing.  Promise of preamble and nursing reform law itself can be achieved if we have adequate staffing in homes.  I want to talk about themes in preamble that gave me concern as I was reading through it.  CMS calls for a lot of flexibility.  Referring detail to requirement to say interpretive guidelines.  Want to say avoid burdensome requirements or overly prescriptive rules.  Says that it's encouraging facilities to do certain things or expecting they will do certain things.  Not requiring those actions.  Positive interpretation we can get from this and facility assessment Robyn was discussing.  If they have to figure out for themselves with professional staff that they know how to take care of residents and expecting them to use their professional expertise and knowledge and experience and knowledge of individual residents to make sure they get care they need.

Suggests in preamble that they are deferring some issues.  Maybe have possible future rule making.  There are two that we can identify now that we might be interested in additional rule making.  One is care of individuals with dementia.  There are no details.  CMS has had a dementia care initiative for last four or five years and given facilities a lot of important information how to provide better care to residents who have dementia.  Those pieces of information have not made their way into regulations which we thought would be helpful.  We will be monitoring them.  Dementia care would be one area for future rule making.  CMS anticipates appropriately a lot of social services activity in area of discharge that Karen and Robyn highlighted.

Reform law was limited in this regard.  Said that facility with 120 beds has to employ a qualified social worker during business.  Removed existing requirements from current quality of life rules to two new places.  Behavioral health requirement and administration the CMS acknowledges in the preamble that has authority to require smaller facilities to employ professional social worker.  We think that's going to be appropriate.  This is second area that we will be monitoring closely and supporting additional rule making.  I want to make one final point about preamble.  CMS explicitly expressed concern.  Troubled that some of the comments submitted to proposed rules reflected miss ‑‑ misunderstanding.  There was notable miss conceptions.

First was resident's right to choose personal physician.  Comments challenging that proposal.  CMS says been a requirement for 25 years.  This is not a new standard.

>> That has been required for 25 years.  CMS was troubled as it should be that some commenters did not know that these requirements are current standards.  I ad a couple other requirements.  One was equal access to quality care.  That's requirement that facilities implement identical policies for transfer discharge and covered services.  No discrimination against people who are using Medicare fors services that are covered by program.  Another standard is requirement that physicians consult immediately with resident's physician.  When resident experiences significant change of conditions.  Many of requirements, most of the requirements that are in these requirements are participation become effective November 28th.  Standards of care.  There may be some word changes.  Many are identical.  Certainly requirements are current.  We need to hold facilities accountable for meeting them now.  We have new requirements, we cannot expect to do this.  A lot of that is a change.  This is confusion about what's required for a quarter of century.  Back to you, Robyn.

>> Next slide, please.  Now we want to take a look at a few specific aspects of the final rule do a little drilling down keeping in mind that once again, this is based on initial review and that more analysis certainly needs to be done.  Next slide, please?

So, Eric, going to turn it over to you. 

>> Thanks, Robyn.  I'm going to talk about conditions as for discharge returning to facility.  Vast majority of these provisions are in the new section 483.15.  With the exception of arbitration provision that folks can be find in administration section.  First arbitration.  Proposed rules came out a little over a year ago.  At that time, CMS asked for comments on whether pre‑dispute arbitration should be barred.  Proposed rule didn't have that provision.  CMS required you see to whether that was advisable.  Took thousands of comments on that issue.  CMS came to conclusion that, yes, pre‑dispute arbitration should be banned and that's what is in current regulation.  Reason is that CMS concluded that arbitration had negative impact on quality of care.  Important that residents be able to pursue whatever legal remedies might be available to them and ability to the that is a right that they have at some ‑‑ some levers that they have to include quality care in facilities.   Just to make a distinguish ‑‑ distinguish here between pre.  Dispute and post‑dispute which is important, pre‑dispute is practical matter at time of admission.  Given admission agreement.  Somewhere in that agreement, talks about folks committing to arbitration rather than being able to phyla lawsuit and in pre‑dispute agreement, people as part of their admission forfeit their right to seek remedies in court and obligate to pursue disputes in arbitration process.

From consumer perspective, this is generally negative.  The process is set up in such away that's oftentimes disadvantageous to consumers.  Most important point I would like to think, pre‑dispute and post‑dispute.  Industry folks in defending arbitration will say, it's cheaper, better, more efficient.  We can argue about that.  I think that's wrong.  Important thing is, people should be able to make that decision affirmatively and with their eyes wide open with knowledge as to what they are doing.  No one entering nursing facility, first thought is I want to make decisions.  What kind of forum my disputes will be adjudicated in.  Not consistent with real world to think that's what is happening.

That's why it's unfair, that's why CMS draws this distinction.  That's why post dispute argue ‑‑ arbitration is allowed.  Fine after dispute a rises for resident and likely resident's attorney and facility and facility's attorney to decide to handle dispute, to have adjudicated as they choose.  That's different from committing people to something they signed without paying much attention to it.  That's provision.  Effective as of the end of November.  I'll note that the American healthcare association and some of their facilities final lawsuit challenging this provision prohibition is filed in federal court in Mississippi.  There's no result yet.  There's not surprised just file add few days ago.  I'll note that CMS clearly anticipated that.  It's a good read as preambles go.  CMS goes to great detail to talk about legal justification and establishing this regulatory provision and also talking about public policy rules which support banning pre‑dispute arbitration but allowing arbitration agreements to be entered and enforced post dispute.  Next slide, please?

>> Couple of other admission issues I would like to talk about.  One is financial guarantee prohibition.  Long‑standing in nursing facility law.  This is part of course nursing home reform law that has prohibited guarantee agreements from being required as condition of admission or conditioned stay.  One step forward in the new regulations is addition of language that makes it illegal that doesn't allow guaranteed agreements whether required or requested.  In some instances, facilities have used agreements that claim that person is volunteering to take on financial liability.  That the founding member usually an adult, son or daughter.  Sometimes nephews or nieces or neighbors or other people who may sign admission agreement and find themselves financially liable.  There's an improvement here and eliminates facility to say try to sneak around this by claiming that people have volunteered to become liable.

Because the new language requires ‑‑ prohibition rather the financial guarantee has been required.  Or whether it's just listed in the admission agreement supposedly on the grounds that person is volunteering to do that.  I'll note that this doesn't solve all of problems of nursing facilities trying to establish financial liability.  Other people whether they are family members or friends or whom ever, doesn't address situation where people end up getting sued because they agreed to handle money or sued for failure to do that properly or failure to make sure application was handled appropriately.  CMS knows that and says in preamble that they will take a look at this issue.  Next slide, please.

General provision that is of some use here that says that in the regulation that terms of admission agreement must not conflict with these regulations.  So that may be very useful.  My experience in the past has been when complaints are made with regard to admission agreements, I have seen multiple times in the past where admission agreements claim things that are inconsistent with regulations and response from the surveyors is, not our problem.  We don't ‑‑ admission agreements are not our thing.  We don't have jurisdiction over that.  That's no longer true under this provision.  Next slide, please? 

>> Let's talk about transfer discharge a bit.  Core requirements are certainly the same.  Still set by nursing home reform law by the statute.  Six justifications for involuntary transfer‑discharge.  Point out changes in language here.  Safety of others justification.  People involved supposedly to protect the safety of others is due to clinical or behavioral status of the resident.  I'm not sure that's a huge help.  Oftentimes resident's behavior that is cited as justification.  Folks should understand that limitation exists.  Something that is likely of more use is conditional requirement relating to nonpayment that says nonpayment is not in play if resident has submitted necessary paperwork for third party reimbursement.  This is application for Medicaid coverage.  Shouldn't be nonpayment as long as that application or other application for third party reimbursement is a process.  This is a requirement that used to be part of surveyor's guidelines.  Now moved into regulation that is a positive thing.  Next slide, please.

Another change in language.  I do think that this could be extremely useful.  Deals with the claim transfer discharged that are justified by claim that facility can on no longer resident's needs.  I have seen thousands of these.  There's important limitations under new regulations.  Medical record has to include specific resident's needs cannot be met.  Documentation that tried to meet resident's needs.  Service available at receiving facility to meet the needs.  I have seen plenty of these cases in the past where the facility is essentially a little bit of editorializing here.  They are difficulty.  Relatively heavy care.  Bothersome for some reason.  This is going to do a better job of forcing them to fly straight on this issue.  Deal with resident's need and say explain why supposedly second facility is better than that initial facility to meet that need.

Note that related requirement here preadmission does facility provide notice of special characteristics or service eliminations, this cuts both ways.  A lot of us didn't like this provision because suggested that maybe facility would have right to self define their level of care which in a way that would be too narrow.  CMS hopefully in the preamble know that's not the intent.  Not what this is about.  What this could be useful for is addressing claims that facility can no longer meet these needs.  Good argument that facility didn't give notice of those special ‑‑ particular service limitations, facilities shouldn't be able to cite such limitations down the road in trying to force people out. 

Next slide, please?  New protections.  Explicit provision that says no transfer discharge as long as appeal is pending which makes perfect sense.  Hasn't been in regulations until this point and additional provision which is new.  Facility is required to send copy of transfer discharge notice to long‑term care ombudsman program.  That will give ombudsman program much more ability to deal with these things.  Residents don't have support and capitulate when they get these notices.  Resources to get in there and support people and help them.  That will go along way to eliminating appropriate discharges.  Next slide, please.

We will talk about returning to facility.  Some of this is the same.  Facility must give notice of bed‑hold policy.  Allow Medicare resident to return to room.  New provision says that test in previous room in available.  Let's talk about resident dumping in relationship to this for a second.

One ongoing problem here.  Sometimes when residents go to hospital, facility refuses to take them back.  It's a difficult situation for resident for obvious reasons from consumer advocate perspective.  Facilities are trying to evade transfer discharge provisions but for locking people out because they happen to be hospitalized.  New regulatory provisions state that facility has to comply with transfer/discharge regulations in these situations.  If facility cannot return to facility.  There's also very good language which points out that CMS doesn't anymore talk about readmissions.  Talks about returning to facility.  And I think that's a message that I'm going to take to heart.  I would encourage our people to pay attention to as well.  People shouldn't have to be or aren't being readmitted because they go to the hospital.  Returning to the facility.  That's the attitude that facilities should take and people resident advocates should take as well that you shouldn't as a provider get a free pass on transfer discharge rules because person happened to go to the hospital.  Those rules are still in effect.  With that, let me turn control of conversation back to Toby or Robyn to talk about other key areas.

>> Thank you so much.  That was chalked full of helpful information.  I'm conscious that our timing is ‑‑ that we are getting to the end of our time.  I would like to ask permission of speakers and all of those participating to go a bit longer.  With your permission, we will finish up our presentation a little faster than we might otherwise have done.  But also then go on and have a question and answer time and we would anticipate not going past 3:30 at the latest.  We do want to make sure to give you a chance to ask at least some of your questions.  There's some good questions coming in.

Thank you in advance.  We wanted to cover key areas.  Staffing is very important area as I pointed out earlier.  So I'm going to talk about very briefly about staffing levels as well as staff strain training.  I'm going to talk broadly about staffing.  I'm covering not just nursing but behavioral health services and food and nutrition services as well.  So in terms of levels and numbers, there are no required minimum staffing standards or increases in staffing levels anywhere in the regulations.

But there are areas where there is new language.  Next slide, please?

So want to compare and contrast some of the different areas related to staffing.  In term office activities and social services.  There is no change in the staffing language.  Except in terms of qualifications for those providing activities and social services.  For social services, current regulation that will continue is that there be one full time worker with over 120 beds.  Regulations say that there is an activities program that is led by qualified professional.  Are changes in language related to nursing, food and nutrition service and say entirely new section behavioral health services.

Karen referenced this earlier when she was speaking.  When you look at these areas, they call on sufficient staff with appropriate competencies and skill sets by determined by resident assessments and individual plans of care.  New for food and nutritional and behavioral health physician.  Taking into consideration the number, acuity and diagnoses of the facility's resident population in accordance with the facility assessment.

Key is that you have staff with appropriate competencies and skill sets and take into consideration and use facility assessment to determine what that sufficient staff is and what competencies levels they need to have.  Will add this language also complies completely to behavioral health services.  Next slide, please.  Assessment is how they determine what resources are needed to care for residents.

Regulations call for them to be reviewed and updated when there is a significant change and at least annually.  Next slide?

Facility has to look at to develop this assessment are residents.  You can see listed on the slide the factors that facility has to take into consideration in terms of the resident population.  On other side of the slide, facility also has to look at facility resources.  And, again, you can see the things they have to take into consideration such as buildings, vehicles and also personnel and their education and training.  So that assessment is in essence what defines sufficient.  Tells affiliate the number of staff it needs as well as what competencies and skills are needed to provide care for residents in a way that's individualized and away that will attain and maintain highest level of well being for each and every resident.  Next slide, please. 

Second aspect I want to touch on is training.  Significant changes in this area.  For the first time, facilities have to have an ongoing training program for all staff.  That includes both existing and new staff and also contract employees and volunteers.  That's all new.  Next slide, please.

So final rule also lists topics that would be included in training.  You can see topics listed out here.  The regs don't say how much training to be provided.  That is by facility assessment under scores this assessment and how much contributed to operation of facility.  Next slide, please.

In addition to this training requirement for all staff, the in‑service training requirement for nurse aids have been revised.  Been revise to do include dementia management training and resident abuse prevention.  This, again, goes back to ACA.  Which calls for this to be included in regulation.  So now, Toby, I'm going to turn things over to you.  Realizes we are going relatively quickly.  We want to make sure that we have time to talk about anti psychotic and psychotropic medications.  Anti psychotic drug rules are part of unnecessary drugs that are part of care rule.  Has drug section on anti psychotics that says resident should not get it unless necessary to treat a specific condition that is diagnosed and documented and even if appropriately prescribed gradual dose reductions and behavioral interventions.  Anti psychotic drugs are serious issues.  Inspector general issued a report five years ago finding that most of residents who were getting anti psychotic drugs should not be getting them.  We know from Food and Drug Administration that is given black box warning, they can kill and harm resident who are given them if it is dementia.  Initiative on anti psychotic drugs.  There has been a reduction.  We have more than 200,000 people getting these drugs.  Very important what these rules say for residents.  Next slide, please.

Changes in new regulations are significant.  First CMS moves unnecessary drugs and anti psychotic to pharmacy services.  Now there's a broader category called psychotropic drugs.  The current protections for anti psychotic drugs are required for all psychotropic drugs.  New rules that we never had ain't PRN as needed psychotropic drugs.  You can see there are slightly different rules for them.

Next slide, please.  Preamble explains how CMS modified definition of psychotropic.  Proposed regulations would include open on opioid analgesics.  CMS is reserving the ‑‑

>> Talks in preamble about why declines comment to incorporate requirements from proposed rule.  Those includes as proposals as informed consent.  Didn't redo those because they were too prescriptive.  Proposed rule allowed PRN drugs for 48 hours.  Final rules have made it 14 days.  Considered 48 hour proposal too burdensome.

>> Monthly review of each resident's drug regimen by licensed pharmacist.  New rule adds new requirements.  Pharmacist must include monthly review of medical record of resident every month as it does it's drug regiment review.  Irregularities now need to be reported to medical direction.  Oversees both care in nursing home and should be informed about irregularities.  Physician is also going to be required to say what, if any, action physician has taken to address the pharmacist report of regularity and ‑‑ facilities now have to have a policy and procedures about drug regiment review.  Next slide, please.  Last slide.

Preamble makes clear that it accepted public comment to require pharmacist to review these medical records monthly.  Proposal was six months.  This is tightening up of requirement in response to public comment.  That's good.  CMS declined comment to require that residents and family be given copies of pharmacist report of irregularities.  Nothing needs to be changed.  Families shouldn't get those reports as a matter of course.  After firmed proposed recommendation that mel director be ‑‑ medical director informed of this.  Declined that pharmacists be independent.  That was a proposal made in 2011 that CMS declined to make final.  Said might reconsider.  CMS has not reconsidered that proposal in final regulations.  I hope we have time for questions now.  Thank you.

>> Toby, thank you, Eric and Karen.  Really appreciate all information you have provided.  Great information in a short period of time.  Yes, we do have time for questions.  And just as a reminder, if you would like to submit a question, use the chat feature and type your question in to it question box.  We have received questions as going through.  I want to introduce Lori who is director of Consumer Voice.  Great help at identifying and looking at questions.  She is going to ‑‑ I think, Lori, you would be willing to read the questions and work to get answers?

>> Yes.  Sure.  I'm happy to do that.  We've gotten a number of really terrific questions.  So thank you all for your participation today.  A lot of them are detailed and specific about sections of regulations.  I think it's going to be challenging to get to a number of those.  I'm going to start with general ones and see where we get.  We will send all of the questions to CMS so that they have access to them.  First question around that, Karen, are you planning to do frequently asked questions section or how can folks also send questions to you?

>> Sure, first, thank you very much forgiving me opportunity to talk to you today.  Couple of thoughts.  One I think, Lori, if we are not able to get to all the questions today, feel free to send me questions you received related to my areas.  I'm happy to take a look at them and look at responses there.

The mailbox that I mentioned is also another source if folks have questions later and want to send that.  That's NH survey development mailbox.  That's another option as well.

>> Karen, can you tell folks again how to access call on 27th.  How they can get information about that.  Number of questions about that?

>> Great, honestly, I would do the following.  I would search on your favorite internet browser MLN call CMS which should take you to home page.  They are also known as national provider calls.  When you do that, should take you to a list sorted of date of upcoming MLN calls.  Looking for October 27th.  Will say requirements of new long‑term care rule.

>> Great.  Karen, if you could keep your line open.  There are several people asked the question about when will a single document that contains all of the new regulations be available for download instead of having to go with the new federal register and compare to old one?  Is there a plan for having the combined final version available online?

>> Yes.  So we will be ‑‑ we are in the process now of incorporating the new regulatory language into appendix EP that will be advanced version.  That will have old language in black.  New language in red for all phase 1 requirements.  In most cases, we will be including phase 2 because they are central and awkward to pull out those things.  We are also considering a regulatory document that would be available that has phase 1, 2 and 3 with the text in black that is existing language and text in red that would be new language.  And it sounds like that's something that would be helpful to folks.

>> Absolutely.

>> Okay.  So let me start digging into a couple of questions.  We are limited on time.  And I will say that most of the questions we received were in a few subject areas including arbitration, staffing, resident's rights and discharge rights and assessments.  I would like to say, not only will CMS be continuing to put out guidance, we at Consumer Voice are work with Eric and Toby and other advocates and releasing additional information and issue briefs as well for network.

A lot of questions on facility and competency based approaches.  There's also increased efforts to ensure person centered care.  Can you talk about what requirements if there are if any for residents and represents including ombudsmen to have these QAPI self improvement efforts?

>> Consumers rule in QAPI is an important component of reg.  QAPI plan will have to include sort of methods for involving residents in that process.  We ‑‑ when we did the pilot, we ‑‑ there are and we had evaluation of 17 homes that tried to do QAPI, there were a lot of lessons around not only what it took to do QAPI, one of big take away was how to meaningfully engage residents in that quality improvement plan and activities and identify what are those performance improvement activities that are appropriate to residents in that building and how do you address that?  Certainly through resident or family council would be way to process that.  I do see a strong role within QAPI for residents to have a voice about those quality issues that are meaningful to them and be able to have information from from the facility itself about where they are going with QAPI.

I think we probably have ‑‑

>> I think we have time for one more.  How are phase 1, 2 and 3 implementations going to be monitored?  Is there going to be enforcement action or how is CMS and the state survey agencies going to monitor those implementations?

>> Monitoring will take place through survey process.  We are going through long‑term care requirements now and looking at what was added.  What changed and what in the survey process, how best to identify compliance or noncompliance with that section.  For example, on infection control area, facility task that is done in every facility.  Right now, they look at broad parameters of infection control activities.  Looking to revise that to make it specific in terms of what antibiotic stewardship programs, surveillance, monitoring so that monitoring of compliance with all phase 1, 2 and 3 requirements will be built into the survey process to, and then tags associated with them and processes will flow from that.

>> Great, thanks, Karen.  We are at 3:30.  I think for interest of time, again, so many questions are so detail oriented, we will share these with CMS.  This is just first of our efforts to get information and education out to you all on these regulations.  There will be more coming not just from us but also CMS.  Robyn, turn it to you to close out.

As you can see.

>> As you can see on your slide, help is on the way.  We have started to work on resources to help you learn what is in regulations.  Those will come your way over next few months.  We plan on doing more webinars.  Next slide?  So in the meantime, here is our contact information if you have questions or if we can help in any way.  I want to thank Karen, Eric and Toby for wonderful and helpful presentations.  I want to thank all of you today for taking the time to join us to learn more about these incredibly important regulations as we all start to get to know them and understand them.  So, thank you so much, stay tuned.  Happy reading.  Lots to work our way through.  Take care.

>> Thank you.

>> Cheers.
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