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Civil/Criminal Immunity for Long-Term Care Facilities

• 28 states have granted some kind of immunity from civil 
liability to nursing homes and/or providers. 
• 18 states assisted living facilities

• 3 States providing criminal immunity.
• Granted through executive orders or legislation.
• Most excuse only negligence.
• “Duration of emergency”.
• https://theconsumervoice.org/state-information

https://theconsumervoice.org/state-information


What does immunity mean for residents and families?

• Facilities whose negligent acts result in the injury or death 
of a resident will not face accountability. 

• In many states, injuries or deaths unrelated to Covid-19 
will likely fall under the immunity provisions. 

• Removes remaining oversight in long-term care facilities. 
• Reduces likelihood that facilities will comply with laws and 
regulations. 

• Many families will never know what happened to their 
loved ones during the Covid-19 pandemic.



Immunity Concerns

• Rewards facilities with histories of poor care quality 
by allowing them to escape accountability. 

• Inspection reports and stories from families and 
residents make clear much of the harm to residents 
is from negligent care and not lack of staff or PPE. 

• Could result in months or even years of zero 
accountability in nursing homes.



Anatomy of Executive Orders and Laws

•EOs seek to incorporate long-term care facilities into 
existing laws regarding immunity during 
emergencies or simply just declare that facilities are 
immune.

•EOs and laws are retroactive and for the most part 
extend until the governor declares the Covid-19 
emergency over.



Immunity Continued
• The EOs and laws excuse negligent behavior. 

• Negligence means that the facility failed to act in a manner that an ordinary 
person would have in the same situation.
• This standard already offers facilities sufficient protections. 

• The large majority of cases brought against nursing homes are based on a 
theory of negligence. 

• Most laws and EOs provide for exceptions but require that a resident or family 
member prove the facility acted recklessly, willfully or wantonly, or grossly 
negligent.
• Much higher standard that can require proof of intent or knowing disregard.
• Very rare, even in cases of resident deaths, for this burden to be met. 



Immunity Continued

•In most instances, the harm or death does not 
need to be because of Covid-19, but only 
related to the facility’s response to the 
pandemic. 

•Most EOs and laws require that the action or 
inaction by a facility be done in “good faith”.



Immunity Hypothetical

•A resident with dementia, diabetes, and limited 
mobility. The facility fails to properly assist her with 
eating, drinking, and fails to reposition her.  She 
develops pressure ulcers, which become infected 
and she dies from sepsis. 

• In most states, the facility would face no 
repercussions for the resident’s death, if it could tie 
its negligent behavior to its Covid-19 response. 



Immunity Hypothetical 2

•A resident is living in a facility where the staff is not 
properly trained in infection control.  As a result, the 
staff fails to properly use PPE and follow hygiene 
protocols.  The resident contracts Covid-19 and 
dies. 

•The facility would likely face no repercussions for its 
negligent actions, if it ties its substandard care to its 
Covid-19 response. 



Civil/Criminal Immunity for Long-Term Care Facilities

•Federal movement
•House bill grants blanket immunity. 
•Senate likely to add immunity provisions to any 
forthcoming Covid-19 bill.

•Could preclude other claims under federal law, 
including ADA or civil rights claims.



What can residents and families do?
• Legislators and policymakers need to hear from residents 
and family members
• Letters to legislators and governors

• Stakeholder groups
• Media

• Op-eds
• Letters to editors

• Consumer Voice will be releasing a toolkit for advocacy



+

Federal Requirements for Protecting Residents From Abuse, 
Neglect, and Exploitation

Richard Mollot
Long Term Care Community Coalition

www.nursinghome411.org

Knowledge 
=          

Power

http://www.nursinghome411.org/


+ What is the Long Term Care Community Coalition?

 LTCCC: Nonprofit organization dedicated to improving care & 
quality of life for the elderly & adult disabled in long-term 
care (LTC). Home to two local LTC Ombudsman Programs in 
NY.

 Our focus: People who live in nursing homes & assisted 
living. 

 What we do: 
 Policy analysis and systems advocacy in NYS & nationally; 
 Education of consumers and families, LTC Ombudsmen and 

other stakeholders.

 Richard Mollot: Joined LTCCC in 2002. Executive Director 
since 2005.

 Website: www.nursinghome411.org. 
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FEDERAL REQUIREMENT: 42 CFR 483.12 [F600]

The resident has the right to be free 
from abuse, neglect, misappropriation 
of resident property, and 
exploitation…. This includes but is not 
limited to freedom from corporal 
punishment, involuntary seclusion and 
any physical or chemical restraint not 
required to treat the resident’s 
medical symptoms.



+ Why Are We Talking About These Requirements During 
The Pandemic?
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CNN: “Sick, dying 
and raped in 
America's nursing 
homes”

FOX NEWS: 
“Florida nursing 
home deaths a 
criminal 
investigation”

PBS NEWSHOUR: 
“Health care 
watchdog sends 
urgent alert on 
potential nursing 
home abuse”

NBC NEWS: “Elder 
Abuse Going 
Unreported Because of  
Coronavirus Pandemic”

A resident’s right to be free from abuse & neglect 
has not changed as a result of the pandemic.  
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Abuse: the willful infliction of injury, unreasonable confinement, intimidation, 
or punishment with resulting physical harm, pain or mental anguish. Abuse also 
includes the deprivation by an individual, including a caretaker, of goods or 
services that are necessary to attain or maintain physical, mental, and 
psychosocial well-being.

Instances of abuse of all residents, irrespective of any mental or physical 
condition, cause physical harm, pain or mental anguish. It includes verbal 
abuse, sexual abuse, physical abuse, and mental abuse including abuse 
facilitated or enabled through the use of technology.

Neglect: the failure of the facility, its employees or service providers to 
provide goods and services to a resident that are necessary to avoid physical 
harm, pain, mental anguish or emotional distress.

Sexual abuse: non-consensual sexual contact of any type with a resident. 

Willful: means the individual must have acted deliberately, not that the 
individual must have intended to inflict injury or harm.
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KEY ELEMENTS OF NONCOMPLIANCE FOR 
ABUSE AND NEGLECT
The facility…
• Failed to protect a resident’s right to be free 
from any type of abuse, including corporal 
punishment, and neglect, that results in, or has 
the likelihood to result in physical harm, pain, or 
mental anguish; or
• Failed to ensure that a resident was free from 
neglect when it failed to provide the required 
structures and processes in order to meet the 
needs of one or more residents.
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Selected Excerpts from the Federal Guidelines…

What is the Facility Responsible For? The facility must provide a safe 
resident environment and protect residents from abuse.

Facility Characteristics Associated With Increased Risk of Abuse. 

Identified facility characteristics, that could increase the risk for abuse 
include, but are not limited to:

• Unsympathetic or negative attitudes toward residents;

• Chronic staffing problems;

• Lack of administrative oversight, staff burnout, and stressful working 
conditions;

• Poor or inadequate preparation or training for care giving 
responsibilities;

• Deficiencies of the physical environment; and

• Facility policies operate in the interests of the institution rather than 
the residents.
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Staff to Resident Abuse of Any Type

Nursing homes have diverse populations including, among others, 
residents with dementia, mental disorders, intellectual disabilities, 
ethnic/cultural differences, speech/language challenges, and generational 
differences. When a nursing home accepts a resident for admission, the 
facility assumes the responsibility of ensuring the safety and well-being of 
the resident. 

It is the facility’s responsibility to ensure that all staff are trained and are 
knowledgeable in how to react and respond appropriately to resident 
behavior. All staff are expected to be in control of their own behavior, are to 
behave professionally, and should appropriately understand how to work 
with the nursing home population. 

A facility cannot disown the acts of staff…. 

CMS does not consider striking a combative resident an appropriate 
response in any situation. It is also not acceptable for an employee to claim 
his/her action was “reflexive” or a “knee-jerk reaction” and was not 
intended to cause harm. Retaliation by staff is abuse, regardless of whether 
harm was intended, and must be cited.
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Resident to Resident Abuse of Any Type

A resident to resident altercation should be reviewed as a potential 
situation of abuse. 

Having a mental disorder or cognitive impairment does not 
automatically preclude a resident from engaging in deliberate or non-
accidental actions. 

Federal guidance states that it is important to remember that abuse 
includes the term “willful.” The word “willful” means that the 
individual’s action was deliberate (not inadvertent or accidental), 
regardless of whether the individual intended to inflict injury or harm. 

An example of a deliberate (“willful”) action would be a cognitively 
impaired resident who strikes out at a resident within his/her reach, as 
opposed to a resident with a neurological disease who has involuntary 
movements (e.g., muscle spasms, twitching, jerking…) and his/her body 
movements impact a resident who is nearby. 
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Resident to Resident Abuse of Any Type (continued)

If it is determined that the action was not willful (a deliberate 
action), the surveyor must investigate whether the facility is in 
compliance with the requirement to maintain an environment 
as free of accident hazards as possible, and that each 
resident receives adequate supervision.

The facility may provide evidence that it completed a resident 
assessment and provided care planning interventions to 
address a resident’s distressed behaviors such as physical, 
sexual or verbal aggression. However, based on the presence 
of resident to resident altercations, if the facility did not 
evaluate the effectiveness of the interventions and staff did 
not provide immediate interventions to assure the safety of 
residents, then the facility did not provide sufficient 
protection to prevent resident to resident abuse.



+ Cracking Down on Crimes Against Nursing Home 
Residents
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For too many nursing home residents, the rights we all have as residents of 
the United States go out the door the moment they enter the door of a 
nursing home. 

The Affordable Care Act includes important provisions to change this:

 Duty: Must report any "reasonable suspicion" that a crime has been 
committed against a resident of the facility. 

 For Whom?: Any and all of a nursing home’s employees, owners, operators, 
managers, agents and contract workers.

 When? Immediately! Must be within 2-hours if if the act or incident 
suspected to be a crime resulted in physical injury to a resident; otherwise, 
within 24-hours.

 To Whom?: Local law enforcement and the state agency (Dept. of Health).

 Penalty: Failure to report carries a fine of up to $221,048; if the failure 
results in increased harm to the original victim, or harm to another resident, 
the fine can be up to $331,752. 



+ Requirements for Reporting Abuse, Neglect & Suspicion of a 
Crime Against a Resident
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Resources
https://theconsumervoice.org/issues/other-issues-and-

resources/covid-19

https://theconsumervoice.org/issues/other-issues-and-resources/covid-19


New Resources



www.theconsumervoice.org
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