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I. Introduction and housekeeping
II. Overview of CMS Guidance on Visitation
III. What the Guidance Allows and Requires
IV. Shortfalls of the Guidance
V. Advocacy Strategies 
VI. Q&A/Discussion
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• Robyn Grant, Consumer Voice
• Jocelyn Bogdan, Consumer Voice
• Eric Carlson, Justice in Aging





What the Guidance Allows
• Outdoor visitation
• Indoor visitation
• Compassionate care
• Ombudsman access
• Communal activities and dining
• Use of CMP funds 

Guidance:  https://www.cms.gov/files/document/qso-20-39-nh.pdf
Summary:  https://theconsumervoice.org/news/detail/news_list/cms-
issues-revised-guidance-on-visitation-in-nursing-homes

https://www.cms.gov/files/document/qso-20-39-nh.pdf
https://theconsumervoice.org/news/detail/news_list/cms-issues-revised-guidance-on-visitation-in-nursing-homes


What the guidance requires
• Visitation in certain circumstances
• Visits under the ADA (with exceptions) to allow equal access to care
• Healthcare workers who provide direct care (not employed by facility) 
subject to work exclusions

Guidance:  https://www.cms.gov/files/document/qso-20-39-nh.pdf
Summary:  https://theconsumervoice.org/news/detail/news_list/cms-
issues-revised-guidance-on-visitation-in-nursing-homes

https://www.cms.gov/files/document/qso-20-39-nh.pdf
https://theconsumervoice.org/news/detail/news_list/cms-issues-revised-guidance-on-visitation-in-nursing-homes


WHAT THE GUIDANCE ALLOWS:



Allows:  Outdoor Visitation
• Outdoor visitation is preferred – poses a lower risk of transmission.

• Visits should be outdoors wherever practicable.

• Should be routine – except for weather considerations, individual’s health status, or 
facility’s outbreak status.

• Facilities should create space – patios, parking lots, tents.

• Process for limiting the number and size of visits happening simultaneously and 
reasonable limits on number visiting a resident at the same time.

• County positivity rate does NOT need to be considered for outdoor visitation (but it 
can be.)



Allows:  Indoor Visitation
Guidelines
• No new onset of COVID-19 cases in 14 days and not conducting outbreak testing.
• Visitors adhere to core principles and staff monitor those with difficulties (like children.)
• Limit the number of visitors per resident at one time, limit total number of visitors, consider 

scheduling certain lengths of time.
• Limit movement in the facility.

Additionally:
• County positivity rate must be Low or Medium.  (If it’s High, visitation only in compassionate 

care situations)
• Facilities may monitor other factors – rates of COVID-like illness, visits to the ED,and

positivity rate of neighboring county.

CMS does not distinguish between “Essential Caregivers” and other visitors.  Visitation is 
person-centered.



Allows:  Compassionate Care Visitation
• Compassionate care goes beyond end of life.  

• Facility should work with residents, families, caregivers, resident representatives, and the Ombudsman 
program to identify need for visits.

• New examples, not limited to:

• Residents who were living with family, recently moved into a nursing home and is struggling with lack of family support and changed 
environment

• Resident grieving after death of friend or family
• Resident who needs cueing and help with eating and drinking, previously provided by family or caregiver, who is losing weight or

dehydrated
• Resident who used to talk and interact who is experiencing emotional distress, not speaking, crying more frequently.

• Visits include:  Any individual who can meet the residents needs – family, friends, clergy, laypeople offering 
spiritual support.

• Social distancing – but in CC, personal contact following guidelines for a limited amount of time.

• Visits allowed for residents on transmission-based precautions for COVID.



Compassionate Care Continued
So what don’t we know?

• Are they allowed when there is new onset COVID in the facility?
• Maybe, yes!  Because residents on transmission-based precautions for COVID can still 

receive compassionate care.

• How long can the visits be?

• How frequent?

• For what duration?  



Allows:  Ombudsman Access
• Immediate access to any resident.

• “During this PHE, in-person access may be limited due to infection control 
concerns and/or transmission of COVID-19; however, in-person access may 
not be limited without reasonable cause.”

• “If in-person access is not advisable, such as the Ombudsman having signs or 
symptoms of COVID-19, facilities must at a minimum facilitate alternative 
resident communication with the ombudsman….”

• NH are required to allow the Ombudsman to examine resident’s medical, 
social, and administrative records as otherwise authorized by State Law.



Allows:  Communal Activities and Dining
Status quo!

• “Facilities should consider additional limitations based on status of COVID-19 
infections in the facility.”

• Residents may eat in the same room with social distancing.

• Group activities may be facilitated (for residents fully recovered from COVID, 
and those not in isolation for observation or with suspected or confirmed 
COVID status) with social distancing, appropriate hand hygiene, and use of 
face coverings.

• Examples:  Book clubs, crafts, movies, exercise, bingo.



Allows:  Use of CMP Funds
• Facilities may apply to use CMP funds to help facilitate in-person visits.

• CMS has approved CMP funds for tents and or clear dividers.

• Limited to a maximum of $3,000 per facility.



WHAT THE GUIDANCE REQUIRES



Requires: Visitation in Certain Circumstances
“Facilities may not restrict visitation without a reasonable clinical or safety cause…”

HOWEVER… Facilities may still restrict visitation due to:

• The COVID-19 county positivity rate, 
• The facility’s COVID-19 status, a
• Residents COVID-19 status, 
• Visitor symptoms,
• Lack of adherence to proper infection control practices, 
• Other relevant factors related to the COVID-19 PHE.

Example:  “If a facility has had no COVID-19 cases in the last 14 days and its county positivity rate 
is low or medium, a nursing home MUST facilitate IN-PERSON visitation consistent with the 
regulations which can be done by applying the guidance stated above.”

Failure to facilitate without adequate reason related to clinical necessity or resident safety – would 
leave a facility subject to citation and enforcement actions.



Required Visitation:  Who is it for?
• Residents on transmission-based precautions for COVID should only receive 

virtual and window visits and compassionate care.

• However, this restriction should be lifted once the precautions are no longer 
required! 



Requires:  Visits Under the ADA for Equal Access to 
Care
• Facilities MUST comply with federal disability rights law.

• Example:  “If a resident requires assistance to ensure effective communication 
and the assistance is not available by onsite staff or effective communication 
cannot be provided without such entry, the facility MUST allow the individual 
entry into the nursing home to interpret or facilitate, with some exceptions.”

What does “with some exceptions” mean?
• “Does not preclude nursing homes from imposing legitimate safety measures 

that are necessary for safe operations, such as requiring such individuals to 
adhere to the core principles of COVID-19 infection prevention.”

• But it’s not clear.



Requires:  Health Care Workers Who Provide Direct 
Care
Health Workers who are not employees of the facility but provide direct care.  
Examples:

• Hospice Workers
• EMS
• Dialysis technicians
• Laboratory technicians
• Radiology technicians
• Social workers
• Clergy
• Etc.

As long as they do not have signs or symptoms of COVID-19 after being screened.
*EMS does not need to be screened.



Implementation Issues for Revised 
CMS Visitation Guidance

Eric Carlson, Directing Attorney

October 2, 2020



Exceptions

•County positivity rate.
•Facility’s COVID-19 status.
•Resident’s COVID-19 status.
•Visitor’s symptoms.
•Lax infection control practices 
(presumably by visitor).

•Other relevant factor related to public 
health emergency.

21



Compassionate Care Visits

• Important to ensure continued access to 
compassionate care visits.

• Compassionate care visits explicitly allowed 
even if resident has COVID-19.

• Compassionate care visits also should be 
allowed even if “regular” visitation is not 
allowed.
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Outdoor Visits
• Visits should be outdoors “whenever 
practicable.”

• The preference for outdoor visits should not 
apply to compassionate care visits or visits by 
ombudsman program.

• Reasoning:
• Outdoor/indoor discussion seems distinct from 
discussions of compassionate care, ombudsman 
programs, other health professionals, etc.

• Would not be practicable to do outdoor visits for 
compassionate care or ombudsman visits.
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Length of Visit, and
Number of Visitors

• These limitations should not be applied to 
compassionate care, ombudsman program, other health 
professionals, etc.
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Access to Advocacy Assistance

• Ombudsman visits can be limited “due to infection 
control concerns and/or transmission of COVID-19.”

• But no such limitations cited in discussion of access of 
Protection and Advocacy programs.
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Access to Other Professionals

• E.g., hospice staff, dialysis techs, social workers, 
clergy, etc.

• Access required “as long as they are not subject 
to a work exclusion due to an exposure to 
COVID-19 or show signs or symptoms of COVID-
19.”
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Testing “Encouraged”

• “While not required, we encourage facilities in medium 
or high-positivity counties to test visitors, if feasible.”

• “Facilities may also encourage visitors to be tested on 
their own prior to coming to the facility (e.g., within 2-3 
days) with proof of negative test results and date of 
test.”
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Fundamental Implementation Issues

• Noncompliance by states?

• Noncompliance by facilities?
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ADVOCACY STRATEGIES 

Robyn Grant 
Director of Public Policy and Advocacy 

www.theconsumervoice.org

http://www.theconsumervoice.org/


Advocacy Strategies 

• At the facility level
• Individual family member
• Family council

• At the state level 



At the Facility Level  
Three approaches if you’re denied visitation

#1:  “Only with reasonable cause” argument
• Permissible reasons for visitation restrictions

• COVID-19 county positivity rate
• Facility’s COVID-19 status
• A resident’s COVID-19 status 
• Visitor symptoms
• Lack of adherence to proper infection control practices 
• Other relevant factor related to the COVID-19 Public Health Emergency



“Trust, But Verify” 

• Covid-19 cases 
• County positivity rate 



COVID-19 Cases 



County Positivity Rate
• Posted on CMS website:

• https://data.cms.gov/stories/s/COVID-19-Nursing-Home-Data/bkwz-xpvg/
• Scroll down to: COVID-19 Testing

• As part of CMS’ commitment to protecting nursing home residents, and to boost the 
surveillance of COVID-19, nursing homes are now required to conduct testing of 
residents and staff. More information about these requirements and guidelines can be 
found here. These guidelines include testing staff on a certain frequency based on the 
COVID-19 positivity rate for the county the nursing home resides in. Rates of county 
positivity are posted here. (Archive is here.) Facilities should monitor these rates every 
other week and adjust staff testing accordingly.

https://data.cms.gov/stories/s/COVID-19-Nursing-Home-Data/bkwz-xpvg/
https://www.cms.gov/files/document/qso-20-38-nh.pdf
https://data.cms.gov/download/hsg2-yqzz/application%2Fzip
https://data.cms.gov/stories/s/q5r5-gjyu


County Positivity Rate 
• https://data.cms.gov/stories/s/COVID-19-Nursing-Home-Data/bkwz-xpvg

https://data.cms.gov/stories/s/COVID-19-Nursing-Home-Data/bkwz-xpvg


At the Facility Level  
#2  Required visitation argument 
If a facility has had no COVID-19 cases in the last 14 days and its county 
positivity rate is low or medium, a nursing home must facilitate in-
person visitation 



At the Facility Level 
#3  Eligibility Argument 

• Compassionate care visits
• Disability-related in-person support visits



If you’re still denied visitation, then what? 



Advocacy Steps
• Discuss the problem with nursing home staff and administration. 
• Raise your concerns at the next care plan conference or request a special care plan conference. 
• Use the facility grievance process. 
• Raise your concern at the family council. If there isn’t one – start one!
• Contact the Long-Term Care Ombudsman Program. 
• File a complaint with the State Survey Agency (SSA).
• Share your story.

• Share your story with Consumer Voice at https://theconsumervoice.org/issues/other-issues-and-
resources/covid19/residents-families/share-your-story. 

• Contact your elected officials. 
• Reach out to the media. 
• Sign up as a Consumer Voice member and with our Action Network.

Consumer Voice fact sheets
Family Advocacy for Nursing Home Residents During COVID-19

Family Council Advocacy During COVID-19

https://theconsumervoice.org/uploads/files/general/covid-19-family-advocacy-fact-sheet-for-individuals.pdf
https://theconsumervoice.org/uploads/files/general/covid-19-family-council-advocacy-fact-sheet.pdf


Office of Civil Rights 



At the State Level 
Goal:  To ease visitation 
restrictions
• Advocacy depends on your 
state guidance on visitation 

• Get ideas from others

Source:  https://nypost.com/2020/08/27/relatives-demand-nursing-home-visits-outside-new-york-pols-office







Consumer Voice Resources
COVID-19 In Long-Term Care Facilities:
https://theconsumervoice.org/issues/other-issues-and-resources/covid-19

Visitation in Long-Term Care Facilities:
https://theconsumervoice.org/issues/other-issues-and-resources/visitation

Re-entry Survey
https://theconsumervoice.org/issues/other-issues-and-resources/visitation/reentry-survey

Consumer Voice Membership
https://theconsumervoice.org/about/membership

Join Our Network
act.theconsumervoice.org/sign-up

https://theconsumervoice.org/issues/other-issues-and-resources/covid-19
https://theconsumervoice.org/issues/other-issues-and-resources/visitation
https://theconsumervoice.org/issues/other-issues-and-resources/visitation/reentry-survey
https://theconsumervoice.org/about/membership




Robyn Grant, rgrant@theconsumervoice.org
Jocelyn Bogdan, jbogdan@theconsumervoice.org
Sam Brooks, sbrooks@theconsumervoice.org
www.theconsumervoice.org 

Toby Edelman, tedelman@medicareadvocacy.org
www.medicareadvocacy.org

Eric Carlson, ecarlson@justiceinaging.org
www.justiceinaging.org

Richard Mollot, Richard@ltccc.org
www.nursinghome411.org 
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