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Dr. Mehmet Oz, Administrator
Centers for Medicare and Medicaid Services
Department of Health and Human Services
Baltimore. MD 21244

Re: 90 FR 55687, Medicare and Medicaid Programs;
Repeal of Minimum Staffing Standards for Long-Term Care
Facilities, CMS-3442-|FC

Dear Dr. Oz:

The National Consumer Voice for Quality Long-Term Care (Consumer Voice) submits the
following comments in strong opposition to the interim final rule (90 FR 55687) published on
December 3, 2025, in which the Centers for Medicare and Medicaid Services (CMS) proposes to
rescind large portions of the nursing home minimum staffing rule finalized in May 2024.
Consumer Voice is the leading national voice representing consumers on issues related to
long-term care, helping ensure consumers are empowered to advocate for themselves. We are
a primary source of information and tools for consumers, families, caregivers, advocates, and
ombudsmen to help ensure quality care for the individual.

The minimum staffing standard for nursing homes, finalized in May 2024, is the most
significant increase in protections for nursing home residents in decades. It is estimated to
save at least 13,000 lives annually' and will result in a substantial increase in the quality of life
for nursing home residents. Its rescission will be catastrophic for nursing home residents, their
families, and nursing home workers.

The minimum staffing standard resulted from a lengthy, evidence-based regulatory process. It
relied on decades of research showing that nursing homes with higher staffing levels have
better health outcomes. There was an opportunity for public comment, with more than 40,000
comments submitted. Notably, the staffing standard recognized the challenges some nursing
homes face in hiring staff by allowing lengthy implementation periods and significant
opportunities for exemptions.

CMS cites several reasons for its action to rescind the staffing standard, but focuses
particularly on Congress's recent suspension of its implementation until 2034. From this
action, CMS concludes it must rescind the staffing standard. However, if Congress wanted the
staffing standard rescinded, it could have. Instead, it postponed its implementation. In keeping
with Congress’s intent, CMS should issue a rule simply updating the implementation dates set



by Congress. As further documented in our comments below, the additional justifications CMS
provides for rescinding the staffing standard do not hold water.

Notably, the interim final rule does not address the benefits of the staffing standard to
residents. CMS ignores the impact the staffing standard will have to improve the quality of care
and quality of life for hundreds of thousands of residents, instead focusing on red herring
arguments that are easily refuted. Most importantly, CMS offers no plan or alternative to
address the nursing home staffing crisis, despite its statutory duty to ensure nursing homes
have sufficient staff. CMS is now returning to the status quo, a status quo that resulted in tens
of thousands of nursing home deaths during the COVID-19 pandemic' and has resulted in
years of residents suffering and dying due to inadequate staffing.

We urge CMS to rescind the interim final rule and stand with the hundreds of thousands of
nursing home residents, their families, and workers by implementing the staffing
requirements.

Inadequate Staffing Drives Poor Health Outcomes and Resident Deaths

It is irrefutable that nursing homes with more staff have fewer resident deaths and negative
health outcomes than their counterparts. During the COVID-19 pandemic, nursing homes with
higher staffing levels had fewer resident infections and deaths.™ Additionally, nursing homes
with higher Registered Nurse staffing levels have:

e Increased functional improvement;" V"

e Reduced incontinence;""

e Reduced urinary tract infections and catheterization;"" ***

e Reductions in pain,* pressure ulcers, weight loss and dehydration, * " use
of antipsychotics, " restraint use,™ * * infections,*" " falls, "
rehospitalization and emergency department USG,XXVi it i xxixissad Care,xxx XXXi
adverse outcomes,* and mortality rates. ! v

e Higher staffing levels are strongly associated with fewer deficiencies. > i i

CMS's own study*" , commissioned as part of the regulatory process, documented increased
positive health outcomes and less omitted care as staffing levels increased. Notably, CMS does
not challenge the factual finding that higher staffing levels lead to better health outcomes.

Last year, Consumer Voice released a report in which 120 nursing home residents described
what it is like to live in an understaffed nursing home. ™ Here are some quotes from residents
describing what it is like to live in a nursing home with inadequate staff:

e “Some residents have not had a shower in months, told there is not enough staffing.”
e “No showers for weeks, meds constantly late or skipped, call lights not answered for
hours.”
e "] often go 12-hour shifts without seeing a single staff member.”
e “I've waited up to three hours for help, and that's just one of many everyday occasions.”
e “Lots of falls from not being monitored!”
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e “Meals are late, 45 to 90 minutes. They have missed giving me meals sometimes.”

e “Aides say they have too many people to take care of. | have to wait.”

e “Sofar, | haven't been out of bed for three days.”

¢ “lI have been left in bed all day without being touched for any care.”

e ‘“Inever get out of bed. Most staff don't know how to use the Hoyer lift, so they don't
want to hurt me.”

Nowhere in the interim final rule does CMS mention the suffering that occurs in understaffed
homes, how individuals are dehumanized and neglected. In fact, CMS barely mentions nursing
home residents in the interim final rule, instead focusing solely on nursing homes and ignoring
the significant benefit hundreds of thousands of nursing home residents would experience
under the minimum staffing standard.

The Staffing Standard Is Modest and Will Have its Greatest Impact on the
Country’s Most Poorly Staffed Nursing Homes

The staffing standard's minimums are modest. The overall 3.48 hours per resident per day
(HPRD) is less than the national average.X To illustrate, a 2001 staffing study commissioned by
CMS* found that residents required at least 4.1 HPRD to avoid an increased risk of harm. The
May 2024 staffing standard is 37 minutes less than the 2001 study. The staffing standard is
designed to raise staffing in chronically understaffed homes. These homes have, on average,
poorer health outcomes and lower quality ratings.*"

Critically, the staffing standard will reduce CNAs' workloads, enabling them to care for all
residents and provide better care. The chart below illustrates the significant impact the staffing
standard will have on CNA workloads in nursing homes in the lowest staffing quartile. Current
CNA-to-resident ratios are almost two times higher than recommended levels in these
facilities. " Overall, caseloads will be reduced by 30% for CNAs, increasing their ability to
provide person-centered care that meets the quality standards mandated by federal and state

regulations.
Nursing Homes in the Bottom Quartile of CNA Staffing
Shift Current Ratio New Staffing Ratio
Morning 13to 1 (.63 HPRD) 9to 1 (.93 HPRD)
Evening 13to 1 (.63 HPRD) 9to 1 (.93 HPRD)
Night 21 to 1 (.39 HPRD) 14 to 1 (.59 HPRD)



CMS’s Reasons for Rescinding the Staffing Standard Are Not Supported by
Evidence

CMS offers several justifications for rescinding the minimum staffing standard. First, it states
that because Congress postponed the implementation of the staffing standard until
September 30, 2034 (Public Law 119-21), it must rescind the staffing standard for regulatory
clarity. Second, it cites concerns regarding hiring challenges for nursing homes, with a
particular focus on rural and tribal communities. Third, it cites recent federal district court
decisions finding that parts of the staffing standard exceed CMS's authority. Lastly, it claims the
staffing standard is one-size-fits-all. These reasons are not supported by evidence, nor do they
require that CMS rescind the staffing standard.

Congress’s Recent Action Postponing Implementation of the Staffing Standard
Until 2034 Does Not Require CMS to Rescind the Staffing Standard

As noted previously, if Congress had wanted to rescind the minimum staffing standard , it
could have done so. Instead, Congress postponed the implementation of the staffing standard
until 2034. CMS claims that this postponement necessitates rescinding the staffing standard
for regulatory clarity.®V If CMS's concern is regulatory clarity, it should simply issue a staffing
standard that reflects Congress's will to implement the minimum staffing standard in 2034.
Instead, CMS is taking the extreme step of controverting Congress’s intent and rescinding the
staffing standard.

CMS’s Concerns Regarding Hiring Challenges Are Not Supported by Evidence
and Are Addressed by the Staffing Standard

CMS cites hiring challenges as next reason for rescinding the staffing standard, specifically
focusing on tribal and rural areas.*" Since the staffing standard was announced, much has
been made of hiring challenges some nursing homes face, particularly rural nursing homes,
despite CMS's own data showing rural and non-rural homes staff almost identically.*"' While
some facilities, whether urban or rural, may face hiring challenges, the minimum staffing
standard offers significant opportunities for facilities to obtain exemptions. Facilities located in
areas where there are not enough staff to hire will be able to obtain one-year exemptions, with
there being no limit on the number of exemption renewals a facility may obtain. CMS does not
even mention these exemptions in the interim final rule, completely ignoring them. Lastly, the
May 2024 standard included generous implementation periods, which are now even more
generous following a 10-year implementation postponement by Congress.

Importantly, CMS ignores the real factors that influence staffing levels, ownership type, facility
size, proportion of Medicaid residents, whether a facility is free-standing or hospital-based,
and whether a facility is a Special Focus Facility or on the candidate list. "' CMS's staffing study
documented that thousands of nursing homes are providing, on average, daily care to
residents that far exceeds the staffing standard. These facilities are located all over the country
but tend to be non-profit, smaller in size, hospital-based, and have a smaller proportion of



Medicaid residents. These factors far exceed the predictability of staffing levels over
geographic location,

Inexplicably, CMS ignores the real driver of nursing home staffing challenges: turnover.
According to CMS data, the average nursing home in the United States has to replace half its
staff each year, *with some studies suggesting the average is over 100%.' Nursing homes can
hire staff, but they are not retaining them. It is well documented that low wages and benefits,
inadequate training, poor management, limited career advancement, and excessive workloads
drive high staff turnover in nursing homes." Poor job quality has plagued nursing home
workers for years, yet the nursing home industry has done little to address these underlying
problems.

The median wage for a CNA in the United States is $18.80 per hour." 42% of CNAs rely on
public assistance." As noted above, many of these CNAs are responsible for twice the number
of residents as recommended. When you add to these financial burdens, impossible
caseloads, and no opportunity for career advancement, it is clear why turnover is so high in
nursing homes.

Poor wages and benefits are due to years of federal and state regulators failing to hold nursing
homes accountable for how they used Medicare and Medicaid dollars. It is no surprise that
staffing is better in non-profit homes, when financial evidence shows that for-profit homes
often divert taxpayer dollars away from staffing to profits. A recent study" found that nursing
homes hide or “tunnel” profits through related-party companies, through which they run over
$11 billion each year." The study estimated that 68% of nursing home profits are hidden in
these transactions." The same study found that if hidden profits were used instead for RN
staffing, compliance with the staffing standard’s RN requirement would increase almost 50%."!

Recent high-profile cases have documented how nursing home owners and operators profit
off taxpayer dollars, while residents in their homes suffer." 75% of for-profit nursing homes
use related parties.™ While residents suffer, nursing home owners purchase 26-million-dollar
mansions in Beverly Hills* and $35 million yachts.™ Billions go unaccounted for each year, yet
CMS does little to address this waste, fraud, and abuse. The burden falls heavily on nursing
home workers, who are underpaid and overworked, and, in turn, on residents, who must live
in understaffed nursing homes that experience untenable levels of staff turnover each year.

Rather than rescinding a staffing standard that would save 13,000 lives annually, CMS could
take steps to ensure that the over $70 billion in Medicare and Medicaid dollars paid to nursing
homes annually are used for care. The minimum staffing standard will require nursing homes
to use taxpayer dollars to invest in quality jobs, reduce turnover, and improve health outcomes
in nursing homes.



CMS Does Not Need to Rescind the Minimum Staffing Standard Because of
Federal Court Decisions

Citing recent federal court decisions that found parts of the staffing standard exceeded CMS's
statutory authority, CMS claims it must rescind the staffing standard.*" Until recently, CMS
rigorously defended the staffing standard, citing its authority under the Nursing Home Reform
Act, which states:

It is the duty and responsibility of the Secretary to assure that requirements which
govern the provision of care in skilled nursing facilities under this subchapter, and the
enforcement of such requirements, are adequate to protect the health, safety, welfare,
and rights of residents and to promote the effective and efficient use of public
moneys. "

Federal law requires all nursing homes to provide an adequate number of nurses with
appropriate training, skills, and experience to meet residents’ physical, mental, and
psychosocial needs.”™ Accordingly, it is CMS's “duty and responsibility” to enforce this
requirement. A minimum staffing standard is one way to achieve this mandate.

CMS could have appealed these district court decisions. Instead, it chose not to defend its
regulatory authority. As a result, CMS created the very situation it now cites as grounds for
repealing the standard.

CMS Erroneously Cites Nursing Home Lobbying Industry’s Talking Point “One-
Size-Fits-All " as a Reason the Standard Must Be Rescinded

Since the standard was first introduced, lobbyists for the nursing home industry have touted a
minimum staffing standard as “one-size-fits-all”. Until recently, CMS easily refuted this talking
point by pointing to the standard itself, which makes clear that this is a minimum standard, not
a goal, and that many residents will need more care. CMS also directly referenced federal law
which, even with the new staffing standard, still required all nursing homes to have nursing
staff “sufficient to meet the nursing needs of its residents.”™ Now, CMS adopts the industry
talking point and ignores the multitude of evidence that this standard is not “one-size-fits-all".

CMS states that the standard is “one-size-fits-all” because it implements a standard “without
accounting for differences in labor supply, overall acuity of the facility’s resident population, or
available resources.” Yet all of these assertions are belied by the standard itself. A minimum
staffing standard is based on clinical evidence of health outcomes associated with staffing.
Labor supply is extraneous to this calculation. Nevertheless, the staffing standard specifically
provides for exemptions based on labor supply. Additionally, the facility assessment
requirements, issued as part of the standard, require nursing homes to gauge the overall
acuity of the resident population and provide adequate staff to meet the needs.



The staffing standard provides exemptions based on a facility’s location and takes into account
“labor supply” in those areas. When CMS finalized the staffing standard, it noted that under its
exemption framework, thousands of facilities would receive some exemption from the
standard, with the highest concentration being in rural areas.™!

In addition to generous exemption opportunities, CMS specifically phased in implementation,
with the most generous compliance requirements for rural facilities. These compliance
requirements are now much more generous as a result of Congress's decision to postpone
implementation until 2034. This postponement gives facilities 10 years to meet the modest
requirements outlined in the minimum staffing standard, and even then, facilities with labor
challenges can obtain exemptions.

CMS's claim that the standard is one-size-fits-all ignores the standard itself. Throughout the
final staffing standard issued in May 2024, CMS made clear that the standard is a floor, below
which the risk of harm to nursing home residents increases. Below is language from the
staffing standard emphasizing that the standard is a floor, and facilities must meet the needs
of all residents by assessing acuity:

“(W) hen assessing the sufficiency of a facility's staffing, it is important to note that any
numeric minimum staffing requirement is not a target and facilities must assess the
needs of their resident population and make comprehensive staffing decisions based
on those needs. Often, that will require higher staffing than the minimum
requirements.”>i

“We expect that many facilities will need to staff above the minimum standards to meet
the acuity needs of their residents depending on case-mix and as mandated by the facility
assessment required at § 483.71."

“We emphasized in the proposed rule and reiterate here that facilities are also required
to staff above the minimum standard, as appropriate, to address the specific needs of
their resident population (88 FR 61369). We expect that most facilities will do so in line
with strengthened facility assessment requirements at § 483.71 (88 FR 61368)."™

“All LTC facilities must provide adequate staffing to meet their specific population’s
needs based on their facility assessments. In many cases, facilities will need higher
levels of staffing as a result.”™

The May 10, 2024, standard clearly repudiates CMS's current claim that it does not account for
resident acuity and requires all facilities to staff at a single level.

CMS's reasons for rescinding the staffing standard are not based on evidence and ignore the
language of the staffing standard.



CMS'’s Rescission of the Staffing Standard Returns Staffing to the Status Quo
with no Plan to Address the Staffing Crisis in Nursing Homes

If CMS rescinds the standard, it must still fulfill its statutory duty to ensure that facilities have
sufficient staff to meet the needs of all residents. ™ It is unclear how CMS intends to achieve
this mandate. The minimum staffing standard set a floor below which 13,000 lives would be
lost annually and provided a framework for assessing and staffing needs for all residents. The
requirement that facilities assess the needs of all residents and ensure they have sufficient
staff to meet those needs remains in place. CMS must act to enforce these requirements.

Going forward, CMS must have a staffing enforcement model that:

e |s grounded upon resident acuity, recognizing that staffing needs vary widely based on
clinical complexity, functional limitations, cognitive status, and behavioral health needs.

e Ensures that every resident's staffing needs are fully met by aggregating residents'
needs across a facility and accurately calculating and meeting staffing requirements.

e Accounts for the skills and competencies required to deliver high-quality care, including
the appropriate skill mix of RNs, LPNs/LVNs, CNAs, and specialized staff.

e Is fully enforced by state and federal surveyors during annual and complaint surveys,
incorporating data review, implementation of the facility assessment, and impact on
residents.

CMS is rescinding the most significant increase in protections for nursing home residents in
decades. It is doing so despite Congress's intent to implement the standard in 2034 and even
though its decisions are based on reasons refuted by empirical evidence and the standard
itself.

We strongly urge CMS to fulfill its statutory obligations to protect our nation’s 1.2 million

nursing home residents, rescind this proposed interim final rule, enforce staffing
requirements and protect the lives of our nation’s most vulnerable citizens.

Sincerely,

Semewdd Broska

Samuel Brooks
Director of Public Policy
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